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1157 Before one moves in Arreſt of, vdgment, the k. mar 
/tea-ought to be in Court, oy ES to the Clerk in N 
Court; i 8s Xn. 1h IE Ee 
ſour Days to move in t nor wi che 
Court Ne Poſted after it 
— — filed, ——Quere, If not frequently TEL - 
in the ſame Term it is filed, 

12. Note; The Court will ae inlns 10 pat a, Sox 


rien rake Nees of Pop Ren A Fe Angel 
But the juſtices o t to give Judgment a Certiorari to 
o 2 
of their Juriſdiction, and fo to bring 2 
which has a more extenſive EOS uniſh (him). 2 

13. A Motion to q gals Vi len gry te Pa 
ty himſelf, is not grantable of Courſe, but ſuffi- Jen Webs 
Gent Cauſe ought to be hem to the Court. 

14. It is not neceſſary againſt a wrong Doer to ſet Ti 
forth any Title; i. e. whether by Preſcription or other- 
7 elpecially whers the AGicn i grounded on the Pol 

un. 

15. Note; The Word gige: was beld neceſſary to be 
inſerted i in an Indictment of Forgery. . 

16, Note; Before a. Hawker, Pedlar, or the like, N 
deemed a Vagrant, i al 
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5 DET 
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the late Statute, is only a Shifting the Gaol, and is wholly 
founded the ROY Procels, and only a * 
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Magibal taſks an Flere: nd he by Views the late 


AQ of Parliament, e's Warrant, the Plaintiff — 
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the Suit of 4. and B. in the Vacation-time would ia 


R or 1 Ann ro n R 
. hy El | 5 i for arreſt bim be 
| her 8 : 4 * : and file 4 Bill, 
J IK fad, be ind not” ky Ace the Vacation, nor del. 
1 Ws Declaratioh but in Termtime; 6 chat inleſs's Re 


Bit inn. faut iy Cuſfodia, enter d f 
A2 chiize Tulficent to "in 1 upon, the 
would be without TEE and 15, for | for che Nece 


. 
As att che better $i] of t 
: Then” a Qu 


Term following; - others Taid; he had two Terms to de- 


72 5 A Vie na" Nin, und ordered a Reference to 
Mr. 25 1 185 the Plaintiff ought to deliver a Copy 
of che ed to the Waal da or Marſhal, fome Time 

che Hext Tem; büt Powe thought ehs Phaintiff had tuo 
SCF £t 10 97 Ch e 

e Ni By Hol" "CJ A Sl in Cuſtodia 

will not charge, a Priſoner that has eſcaped, though the 

Marſhal Hould ho bid 70; be a Priſoner in Cuſtody: 

And he alſo ſad, i e a Man in 

Cuſtody that is not in ly; for if be bas eſcaped, 

F againſt him in 

lace Where he is not. But the Marſha $ Owning a Per- 

. Pha to 2 in his Coſtody, will mäke the Marſhal liable 

d an E 7 and charge himſelf, If a Perſon 1 
of Priſon, ind returns again (at Night); and 

Bs e quetitly; This Hol ſaid was a Contmuance''of 
the 2850 ab A] * he wid oo be charged with u Re- 


maler brow Declaration; for by ae 
b W o the a = p 


[Recognizance 70 fe to 


Ve 


e i 
an Ml Practice in 18 
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21. The 


the Mariae Bock, ſhould” be 


the oat {rh For Totne Kala! it 8 to be the 
in; "tur Fol fad, That was too long to keep a Mar! = 


Kae Tem —_ "Anne Reg. RK — 
21. The Pricitesof a Pamphlet called: Lagiaus Ahn is * 
vs bound to appeur in che Queen's s Bench the firſt Day of un 
the Term, and then Mr. Attorney exhibited an Informa- 
tion againſt him; the Defendant's Attorney prayed an 
Imparlance; and the Queſtion was; hom long Time he 
ſhould have to imparlꝰ Mr. Att omey prayed-i it N 
ruled according to the Civil Side, ik ud to 
within the Term; but the Clerks ſaid, 
the Crown Side is to gi — — 
went upon this R 
che Lav, i br en Day: 


— 


22. Quere; —— ne tne — 
and dies, and it car be made to appear: that fome 
ceſtors, who bought the Eſtate, ſound an old —— 
it for a long Term for Years, which was kept on Foot to 
wait upon the Freehold and Inheritance; If ſuch Leaſe in 
Equity would not be Aſſets in the Hands of the Heir in 
Tab For tis Equity only makes ſuch Leaſes deſcend, and 
rs he bigheſ gare a Man's Ban ſhould b. . ws.) 

23. All Prehibitions are to be upon ſome Sugs Probibirions 
peſtion, and not otherwiſe; -which Suggelliens ate to be nu, . 
brought into the Office. But Quere of Probibitions to the Aumi - 
ralty. For the Court of Admiralty does not uſe to ſet ſortingn 
the ſpecial Matter whereon. they give Sentence;- but only re. 
citing, that they have heard both Sides, and ſo proceed to 
giye Judgment: And then (they pretend) 'tis too late to 
move for a Prohibition : But per Hole Ch. Juſt, Tis never 
too late to move for « Prohibition after Sentence, in any ater Sasse 
Caſe but one, and that is to the Eccleſiaſtical Court, on 
the Statute 23. H. 8. where the Suit is out of the Dioceſe; 

And the Reaſon why a Prohibition is denied in that Caſe 

is, becauſe you have by Pleading owned their Juriſdiction, + 

Po Ag ar rien greet. eh _— 
179. KW gn . 

24. And Ae, ahbe in e 39.26 Rule is laid du 
That * in the Libel, but only 


wur 


l 


* 
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bu as Matter collateral; to d, no Prohibition ſhall go 
. 2 Sertence: Tet in i Showtr 1 5 2: Sharter — 
a Prohibition went to the Spiritual Court after Sentence, 
where they had diſallowed Proof by one Witneſs, tho' that 
A Matter did not in the Libel (or Sentence): And 
A Dollin in that Cale ſaid, That a Prohibition oughe 
= | rather after Sentence than before; ſor then will bell K. 
Pear chat they bare diſallowed ſuch Proof. uc 
een, 25. For Prohibition alter Sentence; oe 1 G4 65, 332. 
| 1 Show/ 158, 1/2. 6 Mad. 2 72. Ff. 148 ard '5 35. See 
5 the Oaſe of Eumondſon verſ. Walker, 1 Show. 179. A Pro- 
hibition to the Admiralty for refiiling 4 Plea of Claim of 
Property. And ſee 6 Mod. 28. Where a Prohibition ſhall 
e er g wn of the Statute of Limitations." But 
| Note; rc + 9 Top 
Limkafans, , de, hen x de, The Opinion aß chi Court He- 
ed to be, Thar the date of Limitations, 21 Fac. 1.7.16. 
did notiextend to the Admi nor Spiritual Courts; for 
. Holt C. J. ſaid, If -a Battery dns committed uper altum 
Mare above four MN if the Plaintiff ſues for this 
in the Aduiraliy, he may well recover Damages there. 86e 3 
Leving 23 and 234. And Suit in the Spiritual Court is 
8 %; only pro reformatione' morum, Nr. And Nac by Stat. 1 
2 Ann, een on 
a Suit there er or Wages. gr. 
Redemption 27. Redemption of Ships, Cc. is a Spec gpecies ef Achte 
9 ihe e and the Maſter redeems the 
Goods, the Owner ſhall make him Satisfaction: For a 
Maſter of a Ship repreſents the Owners, and may detain 
Goods for Salvage. But if he 8 
ui Poſſeſſion, he cannot afterwards take them them by any Ad- 
miralty Juriſdiction or Proceſs. For if the Goods are on 
Land, and the Admiralty arreſt the Goods, a Prohibition 
| er 
: plevin or Treſpaſs is more 
| 28. H a Sentence is Site k » Pacaling the" Appeal is 
— tothe Archbillep, and not to the Biſhop | 
Which proves 


Euer Term. 1702. Anne , RR LE | 
e wi" yacis eee NY 9 9- ire a | 
Certain Caſes: beard and adjudeed. inthe 
"hah Court of B. R. in tb . Eaſter 
mn, Anne Regine. L XI N 
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(1) PN this Caſs'it w til pip Hole ad des « c: 6564 
#15 . lar lanUnirlur Qouit 10+ 5's 
or Juriſdiction, che eat Cauſe of Attion'maſt be laid fg 23 Jai 


to within the Juri iction; and ad within he fur . 

ter lies in Agpravation, need not be laid within ie Juriſi %. 3 

diction: As if an Inn-keeper ſuſſer my: Horſe to be taken 

out of the Stable; Without my Qonſent, it isa 

Cauſe of 8 my thereby: he id a'/Wrong-Doer:! And 

tho' the'Ri = be done out of — riſdicti. 
Juri 


on, yet the I 3 it: The 
compleat Cauſe of Aol ering the firſt: Taking; 
and the ſubſequent Matter 5 1 _ 
Nore; this was on 4 Writ of Error af a Judgment in 
Marſbalſe Court; & per tot Cur, Judgment was — 
firmed in the Queen's Bench, vis, in Mich. Term, 3 Ante. See 
SMod.22 34224 Raum. 7 5. Ir 19/4 95. I Lu o, s 9. 
Sn ba 10 DBITDOHN 1 1 ages. 
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10 
(0e fr gerd, Houſe on che Premiſes wa 
Id, tis Waſte; and if be leb it fall, tis d ew 
Waste. If a Mari has an Upper Room, an Adtion-liee a. 
him by one that has an Under Room, to cope! 
to repair his Roof: And ſo where 'a Man has 2 
— they over him may have an Action to 
compel him to keep up and maintain his Foundatigm, See = 
Stat. Nm. 2. c. 23. 2 luft. age DD ο . To bk 
98. Reg. 153. Sed: Ne. 
For 4 Man u ere under the Nof of 
an eld Houſe which is ready · to tumble, if he ſhall have 4 
Writ De reparations facienda ? becauſe Dehes I Solar or lun 
wit are neceſſary Words in the Declaration. wann 
ce — 
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lp N in on ge. Wer « Man muy have an 
= Aion to charge 8: Ter> he muſt ae e 
Surf an ſhew;a Ew * im 
Hol Ch. J. ſaid, Every Man of common Right aht 
r as that it may not be an A- 
ua oO Man's: But Fred: uſt, put this Cale ; 
| ppoſe a Man es a Vault, and i 
Ws rr tb makes a Cellar adjoinin ' th 
Ro Vault which is damaged by a Default in the Wa 
2 re 
well haue an 2 * ments been 
TY 1 an Action 
Gale he ought-fitſh 60 bald a Wall te his Cellar, — 
as the other to his Vault otherwiſe he ought not to have 
any. Benefit from the. ft Vall; unleſs it be indeed 
that he ſhall contribute to the Repair of it, Ve. Suppoſe a 
Man has a vacant Piece of Ground, and builds a Houte-upon 
5 Fart of it, and then ſells the reſt, the Vendee cannot build 
ſo as to ſtop up any Lights in the firſt Houſe; bit muſt 
| hache Gromd dle to the Incumbrance of ch forme 


— vt eee en 
. N IM deen | 
: Coope FE . th. Pie of FO 


: TI 
| nth (3,) (Chen en the Starur bf ies Upon N. 
5 5 X vVverdict che Caſe a e e 
OE 4 Elgtwaythdn"affaul the Plaintiff in the Highway, 
raked = rang jt Bm one of he 
way into a Cops near adjoining; w 
in the Hundred of 'Bafing ſtoke TS herd can 
him: And the rn 
brought againſt the Hundred of Baſnę ſtole. 
@ The 3 pn rs inlited,” char the Act 
on was well bro the Hundred of Bafa ſtoke - 
: And the R n 
Hook late to the firſt Aſſault in the Hundred of M. as to make 
ic Robbery in the Hundred of M. and inſiſted on two 
„% ate: 


Wa, Relation 
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Relation, but in caſe of Neceſſity, to prevent a Wrong, 
or to do Juſtice. Secondly, That a Relation of Law 1 
not operate to the Injury of a third Perſon. However an 
act may relate, by Fiction of Law, between the Robbers 
and the Party robbed ; but yer it ſhall not relate to the 
Prejudice of the Hundred. Hutton 12 5. Goldbr. 8 8. pl. 11. 
Tze Counſel for the Defendant inſiſted, that the Action 
ought to be againſt the Hundred of M. Where the firſt Aſ- 
ſault was; and that the Reſt is but one continued Act. 
That the Fault was in the Hundred of M. where the Aſ- 
ſault was in the Highway; but the Robbery was not in 
the Highway in the Hundred of B. and the Hundred is 
not obliged to guard other Places. 6 Co. 61. Co. Car. 266. 
That a Traveller going through a new Way laid out ſhall 
not have an Action againſt the Hundred. n 
The Action ought to be "againſt both Hundreds: And 
one Reafon why, if a Robbery be in divifis Hunureu, both 
ſhall be liable, is, becauſe both are in Fault in not keep» 
ing Watch. | * MK | 
In Mich. Term following this Caſe was ſpoke to 
by Mr. King for the Plaintiff, who ſaid, that the Action 


was well brought againſt B. for that the Hundred in which 


the Taking the Goods was is only chargeable: And inſiſted 
on the Words of the Statutes 13 Ed. 1. 28 Ed. 3. 27 E all 
which mention the Hundred where the Robbery is done. 
Robbery is a Species of Theft, and differs from common Lar- 
ceny only in the Manner of taking, Hale f Nl. Cor. 51. 3 Toft. 


69. And to make a Robbery, there muſt be a Taking the 


Goods from the Perſon of the honeſt Man into the Poſſeſ- 
ſion of the Thief. Hale 72. 3 Inft. 68, 69. Aſſault to rob 
a Man is no Robbery: Then the Hundred of Baſingſtoke is 


the Hundred where the Robbery was committed; for the 


Goods were there taken from the honeſt Man. 3 I. 8o. 
All Crimes are local, and muſt be tried where committed. 
1300. 53. Hale's Pl. Cor. 69. And therefore if the two Hun- 
dreds were in two Counties, it muſt be tried in the Coun- 
ty where the Taking from the Perſon'of the Man was. 

Obj. That a Man may be ſaid to be robbed where firſt 
aſſaulted; for he and al about him is in Poſſeſſion of the 


D Thief; 


ad and. the Taq A ſhall relate to the 10 


3 

3 ' Hales Pl, Gor. 71. Re- 
lations: are but Fictions in Law, Ts never uſed but in 
Caſes of Neceſſity, 3 Cro. 28. meta Need of ſuch 
Relation. 70 

Obj. That the fuſt Peſault i win the Hundred of M. in 
not keeping due Watch. 

Anſw. That is erer 
| intent of che Statute. For the Deſign of the Statute is 
not only to puniſh the Hundred, * not keeping Watch, 
but to puniſh them if they do not take the Offender after 
the Robbery done, and to fortify the Common Law, by 
which the Hundred was to be amerced, if they did not 
take the Robbers ;| as appears in Bratton, Coron. 3. b. Fitzh, 
Caron. 238, ern 2 ___ And the Sta- 
tute of Winton was made the Common Law. 
3 Au. 117. 2 Ed. 3-6. 5 7. 4. Hutton 12 5. Gaslbr. 86, A 
Caſe had been cited on the other Side, 1 Sid. 26 3. Where 

$ rern in the Day. time, 
and nifle it in the Night, it ſhall be ſaid a R in the 
Day, and another in the Night; but both theſe are extra- 
— 2 and not the Point © Queſtion. (Note; the Book 
does not ſay ſa.) 

To the Oh, That che Aftion ought to be againſt both 
Hundreds, it was anſwered, that the Statute gives it only 
where the Robbery is in divifis Hundred', and not elſewhere. 
The Authority of the Cale in 1 Cro. 266, where a Tra- 
veller going through a new Way cannot bring an Action, 
may be queſtioned: Becauſe it goes on that Foundation, 
that the Deſign of the Statute is only to guard the High- 
vy, and not to take the Robbers, And a Caſe in r 
* * n the Hundred of --= is expreſs i in 


Broderict for tho Defendant argued, That the Statute 
has always been conſtrued equitably-; and that the Deſign 
of the Act is to give an Action | againſt that Hundred, 
which by the Common Law ſhould have been ameroed; 


nd ale en the Ti of the Kaur, That # Þ the 
+=: Duty 
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Duty of the Hundred only to guard the Highway: And 
it muſt be ſuppoſed, that the Robbery was committed in 
ſuch a Place from whence Hue and Cry could be made. 


To the Caſe in 1 Mad. 221. It was anſwered, that the 


Exception taken there was only, — it was not laid in 
the Declaration to be done in the Hig Wee 
not be any more than to lay uy one in the Day 


time, E 3 


the Highway, 3 Lev. 262, or 162, 350. 2 Cro. 4%. Maur 
620. Golsbr. 60. King v. Smith ; the River of Thames is ad- 
judged to be a Highway within that Act. That the general 
Practice is to watch on the Highways 
ditionable and reaſonable Expolition of the AQ... That if a 
Hundred be anſwerable far a Robbery, within an Incloſure, 


et the right Hundred is not charged. For M. ſuffered the 
4. 4. to be aſſaulted, and in/Conſequence of that Neg- 
a bur 


ligence the Party was robbed: But it does not 
at the Highways in Baſing ſtote were well guarded. 


eats vhs | 


In Hill. Term following, the Lord C. J. Holt gave Juds- ci. 


ment for the Plaintiff, that the Action is vel brought a. 
gainſt the Hundred of Baſingſtoke. 
| Ir has been endeavoured to be maintained, that. che Rü- 
bery was begun in the Hundred of M. but it is plain it 
e If there had been two Counties, as 
they are two Hundreds, the Trial muſt have been in the 
G where the Robbery was; and the Robbery being 
in B. the ex preſs Words of the Statute are, that that Hup- 
Ired Mall be liable. © 


There is no Reaſon to male i it it relate to the Gt Aſſault: ; 


A Stroke is given one Day, and the Party dies another, © 
the Death ſhall relate to the Day of the Stroke, RS yy 


charge the Lands, but not to collateral Purpoſes. . A-mor- * 


tal Wound is. given, n 


the Death ſhall not ſo relate to the Stroke, as to make bim, 


that before the Death receives the Murderer, an Acxelſery. 
11 H. 4. f. 49. and Plomden 401. 


| A Dram te wand alies-ohs Bind = 
and before the Death, this Pardons the Stroke; and tho 


the Party die, the Murderer is diſcharged. But here there 
+ | 8 18 


14 


** 


; > 2 Eee Tir, 7502. 1 Anne ee” in B K. 


is no Colour for a Relation, fo the Aſſault is not knie dz. 
ect Cauſe of the Robbery. It may be a Cauſa fine qua 
non, but not the neceſſary Cauſe. This is the Tate hint 
that Was determined in Hurton 125. Deau's Caſe. The 
Caſe in Golbbr. allows of this Caſe: 

" wa © Thieves take oa i ons Him 


dred, and* rifle the Packs in another, the firft Hundred 


ſpall be char ed; becauſe it was a Robbery in that Hun- 
'dred : But i the Cartiet had led his Horles himſelf into 
_ the ſecond Hundred, the ſecond Hundred ſhould have 
- "The true Reafon of this Caſe i is, that the Hui of 
Baſing ftoke is charged, not becauſe they did not prevent 
the Robbery, but becauſe they have not taken the Male- 
factors: For if a Robbery is committed, that does not 
charge the Hundred, if within forty Days they apprehend 
the Thieves. Here was no Obligation on the Hundred of 
M. to purſue or app rehend them, becauſe no Robbery in 
their Hundred. 

It the Aſſault had been ode Hundiel in the Day, and 
the Party was carried into another Hundred, and kept till 


Night, and there robbed : Or if he was aſſaulted i in the 


Highway in one Hundred, and carried to 2 Houle in an- 


other Hundred, * rw} in either of theſe Caſes : 


Lav ad others againſt Cotton i in B. R. 


His Term the Oourt of Queet? $ Bench gave judg- 
5 ment in this Cauſe, which had been 5K ſeveral 
. Terms at the Bar: The Caſe was thus; viz, In an Ac 
| tion on * Caſe, the Plaintiff declares upon the Stat. 1 2 
ce; letting forth 
therein, and then ſets 
= forth, That he delivered ſeveral — incloſed 
ee at a certain Place, unto a certain Of- 
ted by the Poſt-Maſter to receive Let- 
(to be conveyed) to the ſaid General Poſt- 


rs 
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Office: Which ſad Letter and; Bills ſo delivered miſcar- 
ried and came not to the Party's Hands to hy wry. 


ere direcled. 12 ** Ove. R A 
And on Not\guily- pleaded, che Jury found. a dpecial | 
Verdict; in which. all the ſaid Matter ſer forth in the De- 


claration. was found, and further, that the ſaid General 
Poſt· Maſter takes Security, of his Under · Officers; and that 
the Letter, (Covet)n in. this, Gaſe, was broke open, and 
che Bills taken. out by a-Pexſon/ And the Que- 
ſtion was, Whether an Action lay againſt the Polt-Maſter 
for the e e he) his. e he 
Gould Jult. argued, ! That Judgment ought to, be gi 
ee hes woos mpeg 1 
AS of: Parliament, wiz; 
Firſt, This Office wes defianed by AH he mio 
ter Office (only,) for the Benefit of Commerce, by the 
quick Diſpatch of) Intelligence: And if it ſhould happen, 
that a Letter ſhould miſcarry, yet no Achion will lie for 
this Loſs: For tho a Man may have à Property therein, 
yet that Property, is nullius Valoris, of no Value or Eſteem 
in Law; Es if it be only the Communication of 
a Man's Mind, and no Obligation contained in it. And 
by ;chis Been n this Gate. cube! +; Boe the? thee 
Bills out of the Exchequer. were of Value, and Trover will 
lie for them, yet they were conveyed here as Letters and 
ſo. ſhall not have a eee nn. 
than Letters. 
Secondly, Here is no ſuch a8 2 eng 1 
the Plaintiff and the 8 For he is by a Medium 
PE, tg But if there is any ſuch; Thing as a 
Contract, it is between the Plaintiff and the Under-Of- 
ficer, who took the Letter of the Plaintiff; and there is a 
Truſt repoſed in the Under - Officer by the Act; and tho 
wee by — he is, n as: 
it were by the King ; ſe the Poſt-Maſter ſhould 
die, the Und ay * be continued, and their 
Places are not void thereby; and then ſuppoſe this ſhould 
have happened in ſuch Vacancy; then this Under-Officer 
ſhould eee = 
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in che Poſt-Mafter, wie pr hr fon 
e . f a as in @ Carrier, a Mafter of 


Cafe is out of the 


2 nor of che Nature of turen 
- His chicfft Reaſon was, becauſe no Subject was ob- 

fd * Ik Paytrient ; neither were they a 
they were Thmps that were not 

Rela vo earl iy the Fl if arty Perſon would ven- 
bitte then. But 24, he nrged, That the Officers were 
an n Ar loſt dy Accident; 
4 ; 
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© out. d the Ofc, all the Argamencs rating o that ur 
out of the Cale, | ee de e comin as! 
1h, Lins Ack ws made for che g Good; — > 
is a Tit repoſed in the Poſt x, aud dhe is to have 
the of the; Officers, and the Oſſice; and he is 
like che Matſhal-6f che K. Br or Het Priſon; who are in- 
truſted with the Care of the Priſon, 4 Co. 84. And if their 
Priſoners are freed by any Inſurrection; or Tumult of 
the People, they ſhall not be excuſed: 80 the Law intruſis 
a Sheriff with the Goods taken upon a Fieri Fas, and he is 
to keep them for the Plaintiff, and muſt make him Bariſ- 
| faction if loſt; and there iv no Difference beryjoterithols 
, pays 2 ; walk 
265, ch Suljſk pay = Row nd for carrying 
when he has a Reward. 2'Cyo. Gelly v. Clerk, 188. Hob. 18. 
And as to Juſt. Gould's Reaſon, that there is no Contract 
between the Parties, there needs none; and where the Sub- 
ject intruſts any one with valuable Things, be muſt have a 
Remedy for them; ; "which here, can be againſt none but the 
eee not long ſince, that an Ac- 
tion would lie againſt che Malter of a Ship for Things ſtole 
out of the Ship, becauſe the Maſter is intruſted with the 
Care of them; and yet as the Poſt - Maſter has no Advantage 
of the Profits of the Office, but has bis Salary from the 
1 ſo the Maſter of a Ship is paid by the Ouners. 
„ zah, The ſame Circumſtances concur in this Caſe to 
make the Defendant chargeable, as in the other Cafes of a 
Carrier, or a Maſter of a Ship, c. the Reaſon which is 
given in the Civil Law, for making a Carrier chargea 
and upon which our Law no Doubt was founded, is be- 
| cauſe a Carrier may be in Correſpondence with thoſe that 
I rob him; and the like Reaſon may be given here. As to 
4 the ObjeQton, that a Carrier is chargeable becauſe he ma 
1 ſue the Hundred, it is not good; for this Action lay 
him before the Statute of Minton; and if he los Goods 
out of his Warehouſe, this Action will lie againft him; 
yet in that Caſe he cannot ſue the Hundred. Ny Smith 
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Action upon che Caſe againſt 


within the Statute; and theſe * are 
by tbe Poſt; for ir pers 
dried, 


him Nora 
the Poſt-Maſter is obliged to take in ſuch Thi 


the AB, 0 


which Units 


upon he Road teile to hes my Horſe; I ſflall hade an 
vo. An here 


ugs as are 
roper to be ſent 


what ſhall be er Things than Letters na) 
be carried; and the Ack ſeems to permit any Thi chat 
is light of e to be carried ; and tho thele Bills are 
Things, created. ſince the Act ef i2\Gari2y and 16 could 
not 1 taken Notice of, in that Act, yet they are within 
the ſame Neuſdn ad the Things limited in the 

4tbly, The Poſt-Maſter here the Letters pnder 


cht lathe Condition, for ig Keeping 


recovered in Detinue for them; it is 


- as in Spurbrote — 
in the 4 Rep: 8 3. 5. Sontheots lene the Defendant lis 
(Safement Garder) and they being ſtole from bim, South 


that thoſe; 


that were Poſt-Maſters before the AQ, Were liable, and te 


ceived ſuch Letters and Parcels" under ſuch Condition "of 
Safemin ' Garder ; and ſines it is not apparent the Act 


Difference, it would be very 


as before he might chuſe out of ſeveral. 


ehly, If a is guilty 
will le againſt a 


pence of a Deputy the 


. hard to bar the 
His Action, when the Act has barred him of his 


jo cons for how hs is confired to one Poſt-Malter, heres 


Caſe, if any Misfeaſante could be proved u 


cular Deputy, as the taking out 
Rds ve Babi 
AQ, which f done by = Supe 
of his Office, ſuch A 
Effect. As to Mr. Juſtice FPorwis's 


I think otherwiſe z becauſe tho 


yet they 
Beſides in other Particulars, it 
that the Poſt-Maſter General 


— 


the Bi 
puniſhable ; and if a De 


of Mialtaſainte: an Attion | 
him; but fre the Nonfeaſance or Negli- 


Superior is puniſhable; and in this 


any parti- 


1 hg 


does any 


Superior would be a Forfeiture 
by a Deputy will have the {ame 


who makes 


the Poſt-Maſter General a Servant with the Inferior Officers, 
they are not under his Pay, 
are under his Direction, and ſo are his Servants. 


by the AC it ſelf, 
| be accountable for 
the Act of his Inferior, 2 — relating to the 
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r as Tenant in Tail, ad 


EMT 


che ſite, ds e He — 
is no Breath GH the Scatitei de L, = FP 4 
him to an Entry. 10 Co. 1 s Caſe 

has 1 6. 


i reed e e de 
ſays, the Eſtate of ib 1 Releaſee or wax 
mined by the Death of Tenant in Tull; 
== tis. not. determined til} the 


97 
sr i Tal, gant Got) till avoided hee, But not- 
w all this, in this Caſe, the Covenant to ſtand 


5 n 


lee u Lid et Teer Uſes do not take 
l 
ng Nig dae ay A e . the e 0 ax 
aft there mut be à Polibility of their taking Effect du- 
ting Bis Liſe; bur here they are not to veſt till after his 
Desch, and fo fignify nothing, becauſe 'the Title of the 
Heir in Tail, which is „ veſts immediately. But 
it may be ſaid, That here be has made himſelf Tenant for 
Life, and by that the Bflate-rail is altered during his Liſe: 
But to this I anſwer, That ir has no! ER (cheteoh), but 
is abſolutely void (as to that), it being only made to fup- 


the Remainders. e e 
ge The Caſe'in 1 Sand. 260. (and Lis. ns 


denied! ro be L in rr Ju. 
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1. Reſpaſs Quare Clauſum and 
| Ties 5 Defendant ke otter 
committed by a Pig; f 
diſtrained che Pigg for the Treſpaſs, and bim f 
& detinuit. Ihe Plaintiff by Replication confeſſeth the Ta · 
king and impounding „ e re 
out his Conſent; the © Deſendane demurs. 
Juſtice Gold. That the Plea is (not ſaying that 
adbuc detinet,) and the Replication good, (without ſaying 
that the Pigg N eee 
Judgmen t ought to be pro 
The he Plaine had his Ele Sion to bring his Action or 
diſtrain; and tho he diſtrained, if the Diſtreſs had died, 
the right of the Action would have remained to the Plain« 
tiff. Dr. & Stud. ca. 27. Hob. 61. And the Reaſon is, be- 
cauſe the Diſtreſs is in the Nature of a Pledge, which 
be pleaded in Bar, ſo long as it is in the Plaintiff's 
Pole eſſion, but being once deſtroyed (or eloined), without 
his Default, the Plaintiff's Action is revived. If the 
Pigg had been reſcued in carrying to the Pound, he 
might purſue and retake it. 27 Af. p74. And in ſuch 
Caſe it would be in his Election to admit himſelf out of 
| Poſſeſſion or not. 2 Cre. 50. If the Plaintiff had ſuffered 
the Pigg to eſcape by his own Conſent, the Treſpaſs had 
been diſcharged ; but that ſhould have been ſhewn in the 


Bar. And the Plaintiff ſays, it eſcaped contra conſanſum 
oo G vo- 


2 Hillary Term, 170%. 1 Anne Reg in B. R 


f 
es. 
» 
Naw. © 
W 
1 4 


adbuc detinet. Scire Fac 


againſt the a the Bai plead 


D wolumatem: Beſides the Bar is bad for not ſaying, 


& 


againſt the Bail, on a Judgment 


« the Defergant was in 


Cuſtody bad, without 2 2 he is ſtill in Cu- 
ſtody. N. 80 it is regularly true, you aver 
that " continues the Wrong. 12 H. 8. 2. 13 H.8. 5, 


The Replication is 
Default was in the 
the Defendant, who is to have the Advantage. 


. 


Sheriff might return the ſpecial 


45 lain 


Wee ben lege n if any 


tiff, it ought to have been ſhewn 


1 Leo, 


1 Vent. 54. If the Defendant ſued a Replevin, the 


dead, or taken away 


tit. Ret. 125. Dalton 


the Deſendant, or eſcaped. 


1 0 
Imi. n Lew Dilueb is ly a Gage; 
nb" Satisfathon. 2 Cre, 148. Hob. 61. But due b 
e it is a Satisfaction, as to Rent; but as to 


Matter, that the Pigg was 


Brook 


124. And therefore judgment 


" Treſpaſs, the Common Law is not alter d. And the Dis 
fireſs/is fo far a Gage, that he cannot do any Thing 


for 


the bertering the Diſtreſs: And that is the Reaſon, that if a 
Milch Cow is diſtrained, the Diſcrainer caunot milk ber. 
1 Roll 693. which is of better Authority than 2 Cu. 148. 


Nor can the Diftrainer tie the Diſtreſs in the Pound; for 


he cannot meddle further than barely impounding it. It 


fhouldſeem reaſonable that the Diſtrainer ſhould have fur-. 


ther Indulgence in a 


publick than in a private Pound. If 


Cattle diltrained for Rent die in the Pound, he may take a 
new Diſtreſs. Dyer 29. Hob. 61. 25 Ed 5. 6. 
But I take it, thas in this Cafe the Plea is good and the 


Replication bad. | 
For be does not {ay the Pigg eſcaped without his De- 
fault; and-it may 1 his Will or Con- 
ſent, and yet by bis Default: For ſuppoſe, after the Pigg 
Was i the Plyintiff opens the Door of the Pound, 
A EO Tn ops pup 
ule. 


To the Objecton, That the Defendant in bis Bar 
dw Of aber e 
common Intent; and I think better pleaded as it s : For 


N # 


Ted Pha is good 02. | 


he 
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he ſets forth the Truth, and/it might be dangeraus-to ſay 

Dale Detinet; For the Plaintiff might traverſe it; and _ 

it is enough for the Defendant that the Detinet is intended | 

by the Law; and that Judgment ought in be pro Bf. 

Juſtice Hurton. The Plaintift had his Choice of two Re- 

medies, „ 27 of _ | 

the ReoBtion. af db becher. Levy , (inn e new 

S and for the ſame Reaſon a good 

Bar in Treſpaſs, A Diſtreſs is no SatisfaQion, but may be 

till Satisfaction; and it is che Plaintiff s Duty to keep 


k 
cb. Diſtreſs Firſt, Becauſe he had a Choice of his Pound. 


Secondly, He had an Intereſt in the Pound, tho in an- 
other Man's Ground : For the Pound is his Pound, and he 
only Lan have a parco fracto, and not his Servant, or the 
Owner of the Soil. Thirdly, If che Plaintiff had diſtramed 
dead Goods, he muſt have put them in a Pound Covert, 
that they might be kept dry ; otherwiſe if they were ſpoil- 
ed or abuſed he is ta an{wer for them. M Lit. 47. 1 Roll 
1 33. Whence it may be inferred it is at the Plaintiff's Peril 
to put the Diſtreſs in a ſaſe Pound, and keep it in ſafe | 
Cultod If the Defendant had taken away the Diftreſs, a 
parco 22 would have lain agginſt him; and that was his 
only Remedy, and not an AGian of Treſpuſs. Ir does not 
appear the Defendant ever got his Pigg again; and it is un- 
reaſonable he ſhould ſuffer a double Puniſhment, ſince be 
made no Default, ys the Plaintiff made his Election. 
dgment ought to be pro Def. | 3 
* Juſt. Holt. There was a Time when the Plaintiff 
could not have this Action, i. . while he had the Diſtreſs in 
his Cuſtody. The Defendant's Plea is a total Bar ab origine. 
If the Plaintiff will avoid this Bar, he muſt ſhew the ſpe- 
cial Matter, that will intitle him to revive his Action, and 
that he has not done. To the Objection, That he has not 
pleaded & adbue Detines, I anſwer, That'a Bar is good to 
a common Intent, and the Plaintiff ought to ſhew how 
the Diſtreſs was loſt: For it muſt be prelmed he can give 
the beſt Account of it; and perhaps he put it into a Pound 
that was out of Repair; but whether in à private, or a 
publick, or common Pound, it matters nat; for the Law 
e bas 
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therefore the keeping the Diſtreſs u r ts Pe. In'the 
Replication the Plaintiff ought to ſhew what became of 
tte Diſtreſs: It might eſcape through his Neglect, tho 
cen voluntatem. Had the Pigg died in the Pound Overt, 
Es the Act of God would have revived the Action. As to 
che Caſe of a Replevin, it is not enough that it be good 
to a common Intent: For the Rule is, that Replevin muſt 
— ropes Taba ct gonderal but a 1 
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* 80 Judgment was pro Def" 
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m Cutting veri Wilkins. 


1629 ws aB Plaintiff Welle ie Adlon o counts mn 
ge 2 Note payable to him or Order, according to 
Damages are the Cuſtom of Merchants; and further counts upon an 

mag Aſumpfit for Monies received to his Uſe. Judgment by 
Default and ſeveral Damages; but an entire Judgment quod 
recuperet dampua predifia, whereupon Error was brought. 
Ihe Defendant in Error, to ſupport the Judgment, in- 
ſiſted, that tho the Action, according to the Cuſtom of 

Merchants, does not lie in this Caſe, yet the Damages be- 

b ing ſeveral, and Judgment * recuperer dampna predifta, 

7 shall be taken as a ſeveral Judgment, and not joint. 
And therefore if rat be — for the Damages 
given on the bad Count, yet it ſhall ſtand for the reſt; 
and inſiſted on the Caſe of Miles and Jacob, Hob. 6. Gro. 

Fat. 343. 1Roll 75 or 771, 3. And allo the Caſe of - Rey 
mer and Grimſton, Moor 708. which are expreſs in Point. 
Tbe Plaintiff in Error inſiſted, that the firſt Count was 
not good; for that there was no Conſideration according 
— — Bvrſas; and Goddard v. Smith, ad- 
6 2 Salk; 456. Q 6 Mod. 261. 1 
I 


1 


And as 0 the Point; rho! the 


— — 


Daniages\ are ſeveral, the 
Judgment is entire,” and muſt be reverſed: in the uhole; | 
and denied the Authority of Mile and B, in Hob. 6. Now. 
which has been contradifted'by many Judgments ſinee; as 
Cro; Jur. 424. Lou and Pearce: 1 Roll 775, 4. 1 Kah. 23 2. 
Stiles 121, 12 5. 1 Vent 27, 39. Gregory v. Eads. And the 
Plaintiff ought; to have remitted his Damages, on the in · 
ſufficient Count, according to 2 Saunders 379 3809. 
The Court were of Opinion to reverſe the Judgment in 
toto; and denied the Authority of Miles and Jacob, in Hob. 
6 Ber dh finlghbare ere wry 
vn And n Ern r 3 ae 
Weld Serj. pro Def". [Long | ? = 6 " Sun 
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Cee 
41M. .. 10. forth, —— ee den yo 
dant was illicite & in üs ke in killing de r r 
five Deer, ct — and exciting the ſaid Rolf to to EL. 
bung and kill te nnz by lache 4 ie hnngaid Ul 25 
the ſame, and a Horſe to bring chem away, contra: forman dt 
flangi: F. 234 7 ence + 
"The Queſtion was, whether the Defendine was an-Aider gg 
and/Aberhr therein, within the Intent and of made Feloay 
the Statute. » And if fo be the Words Aiding and Aberting . + A mr 
wy ee e eee 
bean e Nat 8 rift [9373 is Tr &f 4721 4 / med. 
-Adjodged by Povis, Gold and Pawel; to be guilty:withir 
che Statute, againſt the Opinion of Holt Ch. uſt , 
Dai held Aiders and Aſſiſters therein to be the ſame 
as Aiders and Aſſiſters thereto; and from the Preamble of 


the Ad inferred, that the Defendant was within” the 


of che AQ; and that Aiding and Aſſiſting ought 
to be taken in the largeſt Senſe, 1 

0j That Aiding and Aſſiſting (therein) muſt be in the 
Fact. — 66 e. 
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may be beſure; 2 91. He that 


| gives, NS en n Printend, and ſo ari 
Midler in che Fact. 80 he that incites, is aiding in making 
fläalſe Money, is guilty of High Treaſon; and partfceps crimi- 
nis befare' the Fact. Bur if tha Word Aiding was out, yet 
he that aids before the Fact is a Principal, being only a 
Treſpaſs. 13 H. 5. 12. Upbn the Statute 23 Ed I. where- 
by it is provided againſt Treſpaſſers in Parks, that if any 
be thereof attainted, great Amends ſhall be awarded; and 
he ſhall have three Years Impriſonment, Nc. Here Com- 
mariders are not mentioned, 2 yare adjudg d Treſpaſſers, 
Powis. I think I Perſons aiding and aſſiſting, tho not 
preſent, yet they are within the Statute, By 4. 1. c. 20. De 
. malefaftoribus in parcis, it was enacted, that the Party ſhould 
make Amends, ſuffer Fine and Impriſonment, and find Sure- 
ties; yet I do not take Aiders were within that Statute. But 
the Words Adv and iert are in this Statute. But if 
thoſe Words were not there, the Defendant would not be 
3 becauſe it is a penal Statute, and not to be 
; 25 extended further than an eaſy Interpretation will bear: Vet 
I thin at ſhall. be extended further than to thoſe preſent ; 
for if a Man petſwades to kill, and lends and-Horles, 
«bo - and they are uſed actardingly;! he is aiding therein. ' 24/2. 
18. 8 Word Aer may comprehend all Perſons 
encouraging, tho not preſent. Cro. Car. 473. Cale upon 
* * the Statute 39 Eli wich takes away. Clergy from thoſe 
ebase and fea! above the Value of 5.5. One 
dete by 4 Ladder joto the'Houſe, and the other only ſtands 
upon the Ladder, but does not go in, it is reſolved, that 
— is not taken from him that did not enter the 
e the Word Ader: 
not being in that Statute. There are alſo ſeveral Statutes 
wherein: Aiders are mentioned, and yet not conſtrued to 
extend to thoſe that are abſent; but they are anſwered 
by: diſtinguiſhing twixt AQ relating to Felony, and Acts 
that relate to ather Crimes. Thoſe that relate to Felony 
are taken ſtrictiy in Favour of Life ; and alſo becauſe: it 
would athirwiſe conkikind the Species of tes, and take 
ee che Tites - 6— 
4 
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may be in Felony, but in Treſpaſs: all are Prigcipals. The 
' Preamble of this Act makes at appear to be a remedial AG ; 
and none of the former Statutes EY toithis Qaie, 


pe held it to be a good Conviction, An 
hon den mag We e dipitdl 1.08, And he Bull 
is not annexed to the Offence, but to the Perſon of the 
Offender, and their | Aiders and Abetters therein; and 
thence it was urged, that he that is not preſent, but in- 
cites others to do the Fact, is not within the Words of 
the Statnte 3 but if it had been annexed to the Offence, it 
would have extended to all that were Abetters thereto; - as 
well as therein. Auw. I ſhall not urge it from the Pre · 
amble, it being a penal Statuite, and not to be expounded 
by Equity; but I think he is within the Letter of the Sta- 
tute, he is an Aider therein as much as if he were preſent 
at the Fact. Where a Felony is made by Ack uf Pert 
— — there will dead dach befor een 
Fact. Mm. 2. c 34. 
if n e e he huts N er 
Life and Member; nothing can be more penal than that, 
yet no Body doubts bur Aiders are Raviſhers; and a Wo- 
r eee 3 H. 7. 
c. 2. The Statute de malgfactoribus in pareis is 2 penal Law. 
The Words are Treſpaſſers in Parks; and the firſt Queſtion 
that aroſe on that Statute was in 33 EA r. . 1. And 
there it was adjudged. to be intended only of Midfeaſances 
in Hunting, and not taking away Cattle, Then Bae an- 
other Gale. HJ. e. 1.  Whate the cy found: chat the 
Defendant did break the Park in order to hunt, but he 
killed no Deer; and yet Ajudged — a Hunter within 
that Statute. 13 H. J. 12, 13. Another Alion was:brought. 
on chat Statute, and it was adjudged, thut requeſting: ar. 
other to hunt was hunting himſelf, tho that was, a penal 
Law, In Felapys, the Procter would have bern a Ac 
cellory, and why, not in 4 NMiſderreaner. The Caſe of 
Evans and Finch ſeems only to vo am thu Diſtindvn where 
01 is taken from the and where: fromthe Party 
offending, 
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_ offending, For where- it is taken from the Offence; * 
taken from all that aid thereto; but if taken from the 
Perſon entring into the Houſe; that Caſe ſays, it ſnall not be 


taken from the Aider or Aſſiſter. But that was a Cale in 


Favour of Life, W 
1 by. 


" Hole Ch. Juft differed from the rell A petit] Senf l 
not to be expounded by Equity; but you muſt adhere to 
the Words, tho the Fact may be within the Reaſon of 
the Statute," and of as heinous a Nature as that intended | 


to be puniſhed. 


this 


This chi u 2 penal Starure is wichour all e for 


there is à Penalty. And the Trial is put out of the com- 


mon Way by Magna Charta, by the Pares or Peers; and 


being ſubjected to a private Juriſdiction, before a pri- 
Juſtce: in his Houſe)" or — we ought” to "ad- 


vate 


here ſtrictly to the Letter. 


Since then the Preamble is not augcdent to dg this 
Man within the Penalty, there are no Words in the Statute 
that can do it. For tho in the Preamble of the Statute 


there is a Miſchief recited,” which is Combining and Con- 


federating, yet there are no Words in the Statute wit we 
Hick x penalty on Combining and Confederating. 
 'Then'iconfider the Words of the Statute, and they ate 


Aidbrig Abetters and Aſſiſters therein; in the Fact, not 


 Aiders; c. thereto, but in the Fact. A Man lends his Horſe 
and Dogs to hunt, he is an Aider thereto, but he does 


not aſſiſt in it. 17 che Law takes away Clergy from him 


fttzhat hall cornrnit Murder, Nc. Aiders, Abetters and Aſ- 
liſters, yet you will not rake it from Acceſſories. It is ob- 
| ſerved, that this is of an inferior Nature to Felony, and 


is only a T 
the Penalty, under the Name of a Treſpaſs 


preſent, would have been 


reſpaſs: It is true, if the Statute had"inflited 
in Parks only, 
then the Commander and Abetters before, as well as thoſe 
3" becauſe they are 
by Law 'Treſpaſſers. And the Statute d malefactoribus in 


-parcis makes it penal; not becauſe it is done in a ſpecial 
Manner; but becauſe it is a Treſpaſs in the Park. But here 


the Stutute ſets forth the Offence in "particular (ircum- 
ee ſtances; 


PP, 
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ſtances; and the Penalty is inflicted, not as it is 4 Treſpaſs 46 

at large, but as it is ſo diſtinguiſhed. As to the Caſe of 

Evans and Finch ; that the Statute 
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hi breaks the Ho f 
F go together, öne | 

ſtands upon the Watch, they are both Pri in this; 
but Clergy is takzn ava 888 the Felony 
only, but on Account of the Felony with theſe Circum- 


ſtances of entring and taking away. ” Bur t if Clergy be ta- 
ken away from Burglary, it is not only taken from him 
that 1 but from him. that ſtands by; and it is taken 
away from all N Ir puiky of char Side that is con- 
tained in the Burglary. But if Clergy is taken away 


him that robba ongthe Highway,; and aſſaults 


Manner, he that ſtands. by thalt not doe His Clerg t. If 
an Ad of Parliament makes that A Felony; which was be- 
fore but a Treſpaſay the Specits und Nature of the Fuct u 


changed: Ihtreſote the Abetters muſt be Fele becauſe 
they cant be Treſpaſſers. And ſo if an Act of Purlia- 
ment ſbould make that Treaſon, -which before was' only 
Felony, thoſe w ho before were only Acveſſuries would now 

become Principals; becauſe the Species df "the Crime is 
changed :- But this Act of Parliament does not alter the 
Nane of the Crime, bur daly inflicts a higher SEG 1 
therefore ought to be taken ſtrictly in thoſe 9 
that are prieribed: Abends 1 CNS 201 
extend it beyond the Letter; and do think it not to be 5 
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New England; ou ee hp wasdo-damaged by a 
Storm, that the Maſter was forced . Aa, — 
her fot Necłſſaries taken pr Baſis to ſupply 
the: Damage done by the Streſs af Weather; wherenpon a 
Prohibition was xefuled / and reſolved, that hen u in 
a Voyage is in Diſtreſs, this Court will allow tlie 
5% ralky Juriſdiction in Caſe coat ora, | becauſe 
5 52% cis eur cannot give: the Party ſo proper 'a Remedy as 
. 26, the. Maritime" Law, S, Beſides, the Cauſe! was 
#6. rz, 1:5. hy Reafon of the Diſtreſa; atid where ſhall a Muſter 

checate his Ship, ee For tis ab- 
er ee ee ſup- 
4 Neceſſaries and ht Security can the Mu- 

to give, unleſs he hypothecates the Ship. 

Ab Mens Lov oc bu ow the Matter ©, 
{ell her, yet it allows him to mortgage her for the Reaſons 

and Occaſions aforelaid, tho he is no Owner of her, which 
our Law is abſolutely a to ;. {o that ſhould the 
Admiralty. be rrokibiced thei Law, quoad Hypothecation, 


8. C. 1 Call. 


Ws to ch. Gemand, which the Court laid 6 
"See the following Caſe, wi, ory: 8 
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Admiralty, 657 ibs f 
a Ship 5 


28 
Colin for ths le of th 
tis tiſual ets 11 


ens . rig retiit 
wright. Now the Queſtion in this Caſe we," 
in the Reaſon and Rule of Mariners Wages, 
being benefitted by the Mens Work ; N 
* it ſomewhat difficult, and ordered it to be 
this Term; amd then Mr. Common 8 
that a Prohibition oupftt 
Libel was directiy for Seame&ns'W 
— Suit 3 
and the Maſter, reg upon 
the Seamen cat in as Mariners 1 OBE 09 AE # 
and the Diſagreernent betweem the Parties fhull not 
dice the Seamen ; for they ſhialf not be driven to Air Ab. 
tion at Law, whete n che 
enen wy * 
ME, Aves 


Thefe a Prohibs 
a 2 for Tackle 
Prokbirion tot 


pray 

i 2 A 855 c dk fur Marne Wes e 
A Rion, that the. Suit was founded upon. a Charter- party 
and not upon the high Sea; bur the-Pro- 
e denied, the Suit being for Mariners Wages, 
* which accrued due for Lat giv ag ä pod ode 
Charter and Contract made upon Land was only to af 
certain them: Now, tho Ache ee tans was no Work 
done a 5 yet in as much as upon the Face of the Li- 
8 Suit was for Seamens Wages, and ſor 
. due to Mariners, all the Court were of Opi- 
nion, the Admiralty had a Juriſdiction, and ſo denied a Pro- 
hibition ; which is a * than ö 

above cited. Yap | | ef 
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ä by Ms. Ares for Leave co fi an Infor 
oor 1 one . Trevannian, an At- 
own Goods, torney, Phage aſſuming to himſelf an Authority of grant- 
ing n in his one Caſe, granted a 
Replevin for his own Goods. This Mr. Ayres urged to be 

a great Mildemeanor ; and that to uſurp an Authority 
n 

is puniſhable by Information, &e. But the Court denied 

te Mono bk Yeu here was ok beg. 
wiz, by a Parco fracto, this being a Pound-breach ; but af 

4 terwards 
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ich the Plaintiff 


| wad eh der ths 
' In Error t was i r e in bet. 
ter Bail; whererpeh the Al dit in RE ok lt Er. 
ecution, which on a ſolemn Debate ehe Cpurt held to be 
; and ordered this Caſe, with the following Mat- 
ter, 70 be the Riile for the Practice. Ft, That 
Exception to the il in à Writ of Error mut be thken 
within twenty Days. 2h, Before Execution can go out 
for Want of better Bail, the Rule ought to be ſerved. 
3dh, The nor ſerving che Rule within" twenty Days is 
not material nor inconvenient; en 
of the Plaintiff in Error himſelf TE 
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Queen werſ; Sir Facob Banks, 


(gk Facob. Banks was indificd foeian' Aſſault upon vpn Nik 
Mr. Calpepper, which was removed hither by Certio- mem 
rari: The Proſecutor not carrying it down next Allies, l 
che Defendane the ſame Affen arte, it down and tried it, 35 2 
and the Defendant was found Not guilty.. Mr. Note moved © © 
to ſet aſide the Trial, there not having been any Laches 
in the Proſecutor. And Powell (aid, the trying it the very next 
Aſlizes-was too Toon ;- and there could not be any Laches 
in the Queen, nor any Trial carried itn) Gor 
"yainſt her: But the Quere was, If the Attorney | 
his Warrant, gi gry ry + Tr 
not imply his But Hol | 
If, Adee Wer was: a — Wat i 2 
> Ma 
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We 2 e Fs e 
Ni Fiat, and. was ore Uf -Counſe, than upon 
e 15 the Caule;., And Mr;-Atromey 
pea Wenn he did in a ll Caſes. ke e rem 
his Opinion, that where a Proſecutor removes an Indi 
ment; th Hey ae aps rr + endant ſhould Nax ola 
| nett Aſhes: i N 
e be ready gs Evidence, F. = 
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| Daz Tu a Bond for Payment of 500 . The 

„ „og — Defenilant pleads Payment af 225 L Part of the 
Maud, ſaid yo d. to this the Plaintifh demurs; and per tat am Cu- 
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Wit Ges, the vod remaingd in the Sheriffs Hands | 
 Emprgrum: The Sheriffs, went, dut of their; 

| new. ones, Were made. alert brings u Scire facies ugni 

one; of 6, old Shexiffs in the Commen Pleas, td have: Re- 


Goods, and; Judgment was, the ven 
| 27715 Nr "er 


's Bench, Bench. Gold ſaid, 
Becauſe Ms. Clerk is 


' 
him; 


gainſt þ 


209, 390. 2 Rot. 5 40. *ig plain, he faid, the 
may {ell the .Goods, tho be be out of his Office, 
as 2.Cr0./7 3. 1 Zones 38 8. For ſo ſoon as the Sheriff has 
ſeiſed, he has uch a Property, as that he may maintain 
Treſpals or Troyer againſt che Owner himſelf. 3 G0. 639. 
And after a F fe, or Elegit executed, 1 the Flad dies 
the Adminiſtrator, . or in this Caſe the Adminiſtrator de 
bonis non ſhall have the Gogds, or an Action againſt the 
Sheriff: And tis not like an Extent, where: a Libere muſt 
go. Powis agreed with Gold; and ſo did Rawell, and ſaid 
the Scire Facias did not lie; becauſe the Execution was in 
Part executed, by levying the Goods in the Life of the 
Aduiiniſtratot; and and if one Sheriff levies, the ſucceeding 
Sheriff ſhall not go on with it, but the old Sheriff: For 
after once Goods are levied, tis not a Super ſedea, but only 
a Writ of Error can ſtop the Completion of the Execution: 
Beſides here is no further Award of the Court; for a Ven- 
ditioni Exponas is no Award of the Court. Then if it be 
aſked, what ſhall become of the Money when tis brought 
into Court ? nw ay edi in the Inte- 
ſtate s Life · time, and ſhall go to ſuch Perſon as the Court 
ſhall be appriaed bes Right 0 i, by Adaninitration & bot 
nan, or ile. | 
Hol Ch. Juſt, was of the ſame Opinion. For no Sire 
Facias lies after Seizure; nothing elle is to be done, by the 
Sheriff to the Phintiff, but to bring the Money into Court 
at the Return of the Writ; and this he may do, notwith- 
ſtanding che Plainciff's Death, if che Goods wees fila in 
his Life-time. . Then if after Seizure: the Sheriff is out of 
his Office, yet he is bound to make Sale of them; * 
dn [ * 


dgment dught to be aſfirmed, 42 
iſcharged of the Debt, for he 
— plead, levied, &s. Lans. 588. 3 M37. Bid 208, N ger: 
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ay deer en in le Hardy for Want d n. -% ihr 
but an Excule only't For be ha an Aut 
to fell without 5 my 9s e 
him to do it. 


8. —— 36.5 he very Cry Pins ons 
3 i 


10% 166. Venditioni Exponas, (cs uncreaſoruble to force him by a com- 


2 Roll 46.491 


2 Vent, 439. 8 Writ to do it. Another Sort of Birke b in 
N Raſtal Ert. 164. e ee e 


Noy 73. 


15:429. then they are loſt or reſcued; he is bound to make them 
good to the Value returned, and Debt lies againſt him, as 
im 2 Saunders 343. Before Sale the Defendant is actually 
diſcharged; for the Goods are taken in lieu of the Debt. 
avd the Plan has no Remedy but againſt de Sheriff. 
Where a Scire facias or Extent is ſued out, and before 
Inquiſition taken the Plaintiff dies, there, upon the Return 
of the Extent, the Adminiſtrator de bonis non F ſhall not have 
a Liberate ; but otherwiſe if he dies after Inquiſition taken. 
Whereupon ee in the Common * was affirmed. 


Cragger verſ Glover. 


A Priſoner (9 Jo Er delivered the Opinion of this Courr, aid 
— * of the Judges of the Common Pleas, whom he 
ef faid * had conlulted in the following Caſe, which was 
Debx of above this; J. S. is in Gaol for eee be day 
n be "ped 'by the new Act of Parliament, 2 Anne. Then after 
. uch | Diſcharge he is arreſted for a Debt of above 100 . 
cal Bl. due before the Diſcharge ; and the Queſtion was, if he 
22, 301. mould be dik ed again without ſpecial Bail? he ſaid 
ud gr. it ſeemed do becauſe of the Words in the Fratute, 
ix. Fur any Debt whatſoever. 
But then the Proviſo is to nn which! ; is, Pro- 
vided that no Man ſball be diſcharged by Virtue of this Act, 
if he ſtand charged and be indebted above 100 l. Now tis 
objected, that this ſhall-be fel to the firſt Diſcharge 
2 6 to the ſecond 


Mich Term, 7004 3 Anne Re in B R. 3 
a well 1 the firſt; for be, that iv a ſecond 

un charged by Virtue of this 

AR, as he that is diſcharged the firft Time. Beſides, twas 
the Intent of the Act, that no Man ſhall be 
that owed above 1001. Nor can the Diſcharge of the o- 
ther Debts be a Diſcharge in this wherewith he was never 


Hill. Term. 1 704. 


3 Anne Regine : in B-R. 


Green Executor of verl. Crane. 
(1) Crion on the Caſe brought by an Execuror, upon Penis lu 
A ſeveral Promiſes laid to have been" made to the Te- the Tease, 
ſtator. Tice ck th Spins — cio 
upon which Iſſue was It appeared u Evi- Yam: u the 
—— Teftitor had been dead oh Fen ie he | 
Action was brought :- But the Executor gave in Evidence, 77 . 
a Promiſe made to himſelf within one Tear, which was we rege 
the Point ſaved at the Trial: A Verdict was given for the mis w him 
Plaintiff; & per to Curiam; although the owning of the fur Tan, 
Debt is a Continuation of it, andtakes —— 
tion of its having ever been paid, and conſequently brings id. 
it out of the Statute, er this Verdi dd not maintain 
the Iſſue; and was ſet aſide, Becauſe the Promiſe, being 
made to the Executor, een eee 


infra jet anos. Ho 
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Statute of Li- J M A Cin of Aan ar 1 * 1 
— (a) Adna a 1 the Defendant pleads 


mentatively. .. 2 OE IO infra ſex mer, (which by the 
See new Mar- Statute is limited to four Years.) The Plaintiff demums the 
Ge Defendant joins in Demurrer; and per tot Curiam, Judg- 
265,423; ment for the Plaintiff, For tho' this was an argumenta- 
tire Plea, uit, That what was not done within fix Years 
could not be done within four Years; yet ſuppoſe they 
had joined Iflue, and a Verdict had been, that it was 
within five Years, the Court could not have given Judg- 
ment for the Maigtiff: And ſhould ſuch argumentative 
Pleas be allowed or countenariced, they would invei 
the Court in their Judgments; and therefore twas reſol- 
ved, that the Pha of the Natute of Limitstioms ſhould be 
preciſe and direct; for the Court ſaid, there was no ſuch 
Statute as to bar an Action of Aſſault and Battery not 
done infra ſex annos ; but the Statute is expreſs infra qua- 
tuor annos, Nc. Whereupon Judgment was given ut ſupra. 


ang fand Legatee of | Shelly ver. 
as ſard, Debtor and Executor to 
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Executor of the Obligee 
have been a Releaſe: And 
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lens valens) amount to a Releaſe, +4 
Powis (aid, An Executor has before Probate a very lan 


— i aid 
is a Debtor, the Adminiſtratum may ſue him; for he ſaid, 
ir was no Releaſe of the Debe; contrasy to 1s Galen 
nion of Deda, in 1 Vent. 303. But be took. à Di 
rence between an actual and nas with 
the fox a Time: Far if 4 mates a Deed to 
the Ute of N tis 4's Deed till R refiakes. 5 N a6 
mall finſt oh all cited: the Qu im 21 BA A. z. u h 
Abundance of Cafes agree; that ——— — 
Debtor Exccutor, who! proves the: Will, the Dag is: for 

ever gone, becauſe ic ia the; very Aft of the Teſtand hits 
vi; and: therefore: if it is only ſnſpamdad i bemg His 
AQ, tis fon ener güne. Now if the: proving the Will is 
the only Cauſe, them he: ſaid, tis very finange. none of the 
Books thould take Notice ob in Bur the Reaſon giver in 
them ia, That a perſonal A don, . 
ever gone. But tis plain the Niglit of AQtion is in him 
before Probate, and theraſure he may; releate?. W 
bring 


4 — Term, 1704. 3 Anne Reg. in B. R. 
is an Afton, tho he cannot go on with it, till he has 
. cheat he Pre nie vo produce ir: 1 Rolls 
. 
Obligor; it will 11 Ae the Action, but nothing further; 
bdbecauſe tis not the Act of the Obligee himſelf. if an Ex- 
ecutor dies before Probate, his Executor ſhall not be Execu- 
tor to the firlt Teſtator. And he thought the Caſes in Dyer 
372. 1 Leo. 275. and Plowd. Com. 290. were the firlt that 
| lowed of this; and he ſaid, they were rather in Compli- 
ance with the Spiritual Court than lawful: For an Execu- 
E is an Authority given by the firſt Teftator, and then 
— 5 a» What Authority have the Spiritual Court, or the firſt Exe- 
peck Gals cr, to make an Executor to the firſt Teſtator. Now as 
to the Matter of the Releaſe, he ſaid, it could not operate 
as ſuch; ; for then ir would nor be Aker but rather as a 
Legacy; yet it would not be Aſſets to Legacies, ex- 
cept Part of it was eſpecially appointed to be paid away, 
for then it ſhews the Intent. 1 Rol Abr. 920, 921. For a 
Will cannot be ſaid y to be a Releaſe, but a Giſt, 
and ſo muſt be liable to Debts; If the Obligor makes the 
Obligee Executor, who accepts it; now if there is Aſſets, 
he may retain; if there is none, he may ſue the Heir, and 
' {o no ſuſpenſion of his Debt; for if his Debt is extinguiſh- 
el, „ C—— of his being ſatxied by retain- 
| ing Hod. Com. 185, 

"Lord Ch. J. Hob ſaid, before he gave his Reaſons for af. 
firming the udgment, he would firſt give Anſwers to three 
| at the Bar. The firſt was, when a Will 
is made, and the Executor dies before Probate, the Spiritual 

Court grant Adminiſtration cum Teſtamento annexo, without 
E tri wary 
| was, That tis the Foundation for 
E. that the Ex- 
| Was, That ſuch Executor, 


ante onus Teſtamenti ſuper ſe aſſumpfit. The third 
he cunnot be Executor to the firſt Teſtator; but Admini- 


making his Executor, 


{tration mult be granted cum Teftament' annex”. And as to the 
firſt ObjeQion, he ſaid, the Spiritual Court could not take No- 
2 11 4 


tice 
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ry 


ce! bf what un Exctubor id; tho? all Bis Ads were valid 
before Probate. As to the ſecond, THat be died unte onus 


* Aupfr; he ſaid, that muſt be taken 
germany? win vix a e. taken upon him 


* den Gere, And as to the third Objection, That an 


Executor dying before Probate, 7 Executor, 


that 
he ſhall not be Executor to the firſt 


ſtator, i is, becauſe 


no Man can prove the Will of another, WhO popratad 


med Executor, Vr. in the Will. Cro. Fac: 614. 
His firſt Reaſon for affirming the Judgment wa, That 
by the making him Executor ho is intitled to receive and 
pay Money due before Probate; and being bound to receive 
and pay, he cannot pay bimſelf, and ſo it operates as an 
Extinguiſhment ; but this Rule is ſubject to ſeveral Limital 
tions; as if the Obligor makes the Obligee Executor, for he 
is not bound to ay unleſs he has Mites, and-then he may 
rexdin for his Debt. 11 H.4. 85. Cro. d 72. Hill. 2 4 
&' 25 Car. 2. Cock and Croſs. A ſecond Limitation; Suppoſe 
the Obligor takes Adminiſtration,; he has as much Righ 
to receive as the Executdr; But then the one is the Ad 49 0. 
the Creditor, the other of the Ordinary, which is but a 
naked Authority without any Intereſt; as in the 8 Rep. Sir 
Fohn Needam's Cale. A third Limiratiod ; If the Execu- 
tor of the Obligee take the Obligor to Husband, this is 
no Extinguiſhment, Co. Lit. 264, But if the Obligee takes 


the Obligor to Husband, it is 3 becauſe tis in VA for the - 
Husband to pay Money to his Wife. But when the Huſ- - 


band pays Money to the Wife Bxecuttix, there ic ſhull not 
be the Husband's Money, if ſhe dies, but the Adminiſtra- 
tor's de bonis, nh. Another Reaſon, is. becaule)'tis: Aſſeta; 
for it amounts to a Payment, and enures as a Releaſe there- 


upon, contrary to Powell, and is as much as if. he had. r-. 


ceived ſo much Money, and therefore is Aſſets in his 


Hands. Another Reaſon is, By his accepting the Admini- 


tration he becomes u\\ebmpleatExecutor, tho he dies 
before Probate, A by 


ing Trover : Nay, be — 


r * 2 
| before Probatey and tho hl aps hen Pie * 
bears 


— ders Date aſter the bringing the Ation, yer 
1 Roll Abr. 917. 3 gone 


Court and refuſed, + og Wer hy 
a Releaſe; for no one ſhall. be compelled to accept of ' a 
Releaſe, no more than of a Deed: For the Obligor may 
3 | oft Falun to the Bond, but till actual Refuſal he 
1 is an Executor, tho he dies before Probate. 20 Ed. 4. 17. K 
BF 21 Ed 4. 3. Hardreſs 111. And the Lord Prier's Cale, £ 
which Holt {aid WAS — and reſolved in Serjeantss hun 9 
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a Licence is granted to a Man to uſe 
Ground or my Yard, he thereby has an Inte- 
3271 AM e e e Le 8e mers. 
ble, but it amounts te a Leaſe at Will; and this ſeem'd 
| n of the Court, — 


- : 
* 


T gad, the Juſtices! of Peace; in the Caſe of 
| **+ 4orcible\Entries and Detainers, ought to adjourn 
their Court, and give the Party an Opporrunit to cr 


Laier Tm, 1705: Anne BR. C3 
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IDE 


the Force; or elſe the Party has vo Remedy but by ce 
and every is traverſable by the Statiite of Weſtin. 
But generally the Juſtices: inquire into the Puſſeſon 
only, and award Reſtitution, without trying the forcible 
Detainer, or Entry, upon a Traverſe. Nate; A Tenant at 
Will. cannot juſtify. | a forcible Detainer, till he has been 
three Years in Poſſeſſion; but he ought to quit Poſſeſſion, 
and apply to the Juſtice for e 8e 


ble Enery. 


0 vt rer 95 mr 15 


0er ſaid, "uk Man ferikes: Ales Who nens 
not immediately aſter reſent it, but takes His 22% pun 
Opportunity , and.then ſometime alter, falls upon bim and ® T 
beats bim, + this Caſe, ſon Aſſault is no good Plea; neither 

ought: a Mari, in caſe-of a ſmall; Aﬀſault, give 4 vightht or 
an unſutable Return; but in ſuch Caſe, plead what is neceſ- 
ſary for a Man's Defence, dne n b ft tho? this 
he ſaid has been the common Practice, but this he wiſhed 
was alter d; for hitting a Man a little Blow, with a little 
Stick, on the Shoulder, is not a Reaſon ſor him to draw 
a Sword and cut and hew the other, Wc. 99 
Cockeroft in the Scuffle ran his Finger towards Smiths Ey 
who bit a Joint off from the Plaintiff s Finger; nd i 
this was a propet Defence, e eee ng 
an AS of Men, wor EIS. 7 


(4) I 


W 


1 
ere h e ESD 
J for 
3 That x did noe; becauſe it pro- . 
ceeded according to the Civil Law: And likewiſe, that it 
ought not to be conſtrued according to Equity, but to the 
Letter; and in the Statute there h no" Maden of this 
Court; 


— 


7 CY "Er Terth 72500 7 8 in BR. 


Court; aun i eee Mens Liberty that they had at the 
Common Law, and therefore ſuch Statutes 'ought to be 

taken ſtridiy. Num 5 J. Hutt. 109. 2 Veit, 34) or 335: 

Cb. Car. 5 39. 1 Mod 245; 246: Another Reaſon' he ſaid 

was, he luppoſed the Lawemakers very well knew that 

there was a Remedy, not only at our Law, but in the Ad- 

miralty too; and therefore, had they intended this Statute 

ſhould have extended to the Admiralty, they would: have 

mentioned it, eſpecially ſince it proceeded by another Law; 

and therefore by Implication it ought not to extend to it. 
1 Roll Abr. 5 3 1. 

Mr. Common \Serjeant Bes contra For chat tho' the 
Cauſe is marine, yet N is for a 
„5 Oontract made at Land j the Common Law Courts inuſt 

take Notice of it; the Statute he ſaid ſays, any Suit, 
N a cen e . 
Statut is pleadable-in 

Ch. J. ſaid, if . Coniath'is ande fes abun 
12 the Statute does not extend to the Admiralty; but 
if it be made upon the Land, it does; and they have a 
nsceſſary Juriſdiction; becauſe the Ship is liable, by the 
Marine Law, till the Owner comes in, and gives 
tq abide the ; and then the Ship is diſcharg 
and the Action becomes perſonal: Fuel, ſaid, the Com- 
mon Laws Indulgence to the Admiralty is of ſo long 

that it is become à Right; and it would be very 

|hard/to make this Starts not to extend to any Suit Sunt- but 
at Common Law. Holp ſaid, an Action of Debt or an 
Award is out of the deren pared, * the Action muſt be 
brought for the 2 15 the Aſump- 
1 to the e The — | 
the Statute is, becauſe it may be yo map Debts are 
But mow by the Statuge, for the Amendment of the 
=o A1 ß Anna, the Suit in the muſt be == 
vo nas | ce within fix Years after the Cauſe of ſuch Suit ſhall ac- 
- rue, And 6 (ny of Aa Vc.) See the Kauute. 


6 363 4211 =_— oi Ha 3} 


4 , "7 * 7 * 
44 61 $14 . 10 £14 Eiben ier 
8 


4 - of > 3 4 4 
# v L ; 4 | FE 4 " . ; > : l =. ” 1 
£1533 10 1 I AN rr eee * Auonymus. 
5 

** ” . . 
*.77 103 * 
1 171 


ae Tam, T705: A Anne LY in "DK * 


— ——— z — 


Y Q 


| Anonymus. 


ee 
60 Man beo ws this Codibity Hab. Cr. u 1 ——— 
0 „A Commitment by the Juſtices Peace, who have ren 
Cognizance of the Cauſe, is not bailable, till the Order is . 


+ Hi rows 
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(8.) Mr. Serj; | To. mo hs EIA 
which Was ES down to Wincheſter to be tried, 9 
finding ſomething neceſſary omitted in it, did not try it; . nn 
he ſaid, it not being a Record but only a Paper, he prayed 
it might be amended upon Payment of Coſts; which was 
granted niſi cauſa. * Holt. | ITT J 


(9.) Mr. Serjeant Haoper moved in Arreſt of Judgment, wa « 
on a Verdict upon the Statute. of 23'oftEC for not coming 23 The. © 
to Church for eleven Months: His Exception was, that the 
Statute requires the Proſecution thereon. to b&_brought 


within a Year and a Day, but this Action was brought 1 2 i. 
three Weeks after the Year, and the Verdict was for! te 
whole : But Mr. Juſtice Powell told him, he put 5 ED 
the other Side, in Mind of curing! this Miſtake, they 
having entred up their Judgment: For he: ſaid, if KL 
tred up their * for no more than was within: the 
Time med by the Act, big. for nd more Moriths than 
were n, the Mears) thee it would not be Error... 

| VTLIIK LA RA. 9 3T M1 10 I $ Y gt 

1085 Holt ſaid, If a Farm is out of 1 Nee repairing 
of the Anceſtor, and after the Heir brings an Adtion;cthe * 
ſhall recover Damages for the whole Time s But the Heir 
ought not to alledge a Breach in the Anceſtor's Lime he- 
calecithat belongs to the Executor. 
N * (1 1.) To 


4 
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dope, (1 J i pe f Matter of Law in Me w 4 is 
void. But Hok ſaid, it would be helped by a Verdict; 
where an Iſſue is wholly immaterial, then e mult be” A | 
z bi ecplescler 8 7 


W 
boy 7 1 © F -A 
At 4 STE 117 


Le, G e 
tion of Treſpuſs till Thdudtion/ But Hb aid, he is intitled 
| to the Spiritual Profits, as Oblations, Oc. before Induction : 

_ He is likewiſe habe to be fued nt the Court before 


Imiuctien, if he heglects the Cure; but he cannot ſus for 
grbke-Tiches beſdre induction, for hey re Fe | 


— (30 If a Biſhop grants a Patent ton Min'to be Vi- 
arid: ur Gerieral, wherein he reſerves a Juriſdiction to hintlelf,; 
2 1 Zeh . ußtant and voi L. Wits 
* with a' . to hitnſelf 
2 Ne.) And Hb faid; what cannot a 
n for if he is reſtraintd he is not a Vicar 


Golone! Laiton's 8 Cale. 


1 * E 1 was the ao Dottie = EE turing 

ores (i l tted by the Lord Mayor of London, 

— way he in his Own vn Lees forcible Entry into the Fler Priſon, 

7 of and for à forcible Detainer thereof. The Title Lon claim. 
Court, ſbiſed into che Queen's Hands, whom lie 
claimed; Sir James Mount ague that it did not 
appear that it us done by 2 Juſtice of the Peace; for the 
Subſcription was by Owen Buckingham Mayor, mad did not 
lay a Juſtice of the Peace. - "Tis neceſſary that the 
e r confinics for a forcible Entry ought to intitle 
 kimfelf to a Juriſdiction, by * hirmſelf a Juſtice 
1 Peabe. Lamb 180. 8 A Juſtice cunnot ſet u Fint 
by Virtiie of the Stacute, ar ought to refer co the Quar- 
ter. Sellions. 2 Co. 4. at What Power the = 
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Eafer Term, Mog 4 Alana fes in RR 
{tices have ought to be executed eo inſtante. Another Excep- 
tion was, that 'rwas {aid to be within, the ,jbegtigs, and pot 
within the City itſelf fax-che-Lard Mayor has. not Hugh 
anſwer to the Obection, that the L Mayor did nat 
bimſelf to be a Jultics, laid che Court, would gougle. the 
Warrant to the Conviction ; for that he ſaid was the Reaſon 
of removing it hither by Certiorari; whereby it would appear 
to the Court, that there was a Judgment to found the War- 
rant of Commitment upon. Serj. Arggerick, That the Lord 

Mayor of London, virtute officii, before any Adds of Parliament 

for Juſtices of the Peace, was a Conſeryator of s oth 166 


and thereof the Court would take Nqtice, and 
Account of the Stat. 8 H 8 or 5. en 3 
Juſtices of the Pence; and the Warrant has a R to 
the Conviction; and ſo long as the Convichon ſfands, the 
Warrant ſhall be ſupplied by a Retexence t — 9 the 
Record it appeared to be done all co inſtants 1 0 the 
Objection is anſwered. Mr. 4wres, this is à Commitment in 
Execution. 15 R. 2. is founded upon 5 R. 2. and ſo i 8 H 
3 
ht 1 ately to commit him, where by his own View 
be finds a force Deraining; md then as be f a Judge of 
Record, he may adjourn his Court, and ben ſer a Fine 
upon him, and commit him in the mean Time, jAs for 
the Obychon of bis Signing Mayor, and not Jullice, cas 
ſufficiently anſwered, that that Pefeck was lupplicd by the 
Statute, which makes all Mayors Juftiges;. ter m (aw igw, 


1 


Plea, and try, it as well in his Cale, f 

Reſtitution, and ought to ſtqp Reſtitution till 
fend. bis Houſe by, Force and Arms, for. tis his Gaſtie; 
theſe Statutes * f him. Jo be poke to agan; wide 
poft. Number 30.70 1 Jon. 44. tb Fi 190 Hat 7 
*j..& I h 6 uritd 3 * L (ISTH 
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5 e ted high Cre wins weft 

r Callin a Woman Brandy-no 4 Whore." Mr. Earl inſiſt · 
1 upon Teveral Authorities, that for Calling a Woman 
Whore Was on Words of Heat; but the Court were una- 
mme, that, notwithſtanding the former Practice, a Pro- 
been ſlould tot 90, br enn 


122 127 NUN 1) 
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444 e nice 
Special Pro- bee Riege t. ef Prom, tae be wonld 
* ſo much Money, in Conſideration the Plain- 
a tiff would elner up ſuch a Bond; and avers, that he did 
deliver up the Bond. Mr. Ayres objected, that he did not 
ſer forth that he pave Notice to the Deſendint ; and that 
it ws not ſaid to whom the Bond was to be delivered; 1 
cited bil Car 777% 0% El 229. 
8 EP. Mownnague, cont He'tired E. Price ad 
Cro. BL 9. ors Kt Hole: 
Nee. . P 
delivered up, it muſt be intended to be delivered tip to the 
Obligor, tho“ he is*a/ third Perſon; and the Defendant 
a to take Notice of the Delivery, for he might have 
pplied to the 'Obligor to have $2 4p For where 
eher Party might Have had Notice by their 'own Inquiry, 
Notice is Mara vol Holt ſaid, in eats of Marriage of 
one felf, Notice need not be averred ; + ng of is 
of of ice" notorious.” "But Powell doubted. et, 
BIG CIS 372397) ITT k ms 31 F L Tt Fr 
Cuſtom in Re- C7 Tis not en Land? to iriquire into the 
Tae, u. original Ground or Foundation of an antient Cuſtom. The 
'of the Mayor and Oommonalty of the City of Win- 
cheſts; in a ſpecial Verdict, whetein à Cuſtom Was fe 
to reſtrain any Stranger from ſetting up à Trade f 
unleſs he was qualified according to the Cuſtom, Wc. And 
twas queſtioned, if ſuch a Euſtom be good in any other 
City than London; it being a Cuſtom reſtraining the Li- 
e of che Sl in # Mae oben 0 the King: 


Faſter Term, 1705. 4 / Anne Rex. i in B K 
dom as Trade is. Bech Wa“ Ane y . 2 Role 
Rep. 203. 8 E. z. 37. Hob. 85. Moor 871. 4 Mad. 421. 
Mr. That this Cuſtom is not good, cited 
8 co. Waggener's Caſe. 11 Uu I;. 2 H . 5. fl. 26. Go. 
Fac. 196. 210. 2 Roll 277. t Litwich 562. He inſiſted 
Oy ON Caſe; and that great Stteſs was 
Confirmations of Acts of Parliament in that Caſe, 
2 59. 1 Lev. 262. Co. Bl. 185, 803. Holt. Whenever 
a Town' is incorporate, it is as well for the Benefit of the 
Inhabitants in general, as a Freeman, where it is for the Be- 
nei of a Trade; and By-Law will extend to oth The 
City of London has a Power to qualify Perſons, and to oblige 
Infants, if they bound themlelves, to ſtand to their Inden- 
tures, notwithſtanding their Non-age ; but there is no ſuch 
Cuſtom any where alle; ; which occaſioned the Starure of 
5 El. which binds Infants. Note; The Court ſeemed” to 
be of Opinion, it was a bad Cuſtom. But Judgment was 
given upon the Defect of the Declaration; for that the 
Plaintiffs had not intitled themſelves to the Action. And 


Juſtice Powell ſaid, moſt of the Corporations in England, 


that are by Preſcription, aſſume this Cuſtom. | But he 
EE er. 


Sir William * ver. 


18. palin wie iid Writ, to be had No 
. Rule of Court, — to bd 20 wus 
him to ſpecial Bail, for ſpeaking very ſcandalous Words 

Sir William Drake, (viz.) That he was 4 Traitor, one 
the 134, for bringing in the Prince of Wales, Tc. But the 
Court refuſed to grant it; and {aid twas refuſed in the 
Lord Wharton's Cate, for Scand' of a Peer. 


(19.) Sir James Mountague moved the Court to mere Under e 
an Under-Bailiff of Weſtminſter, for not making a Return we 
of a Writ. But the Court thought the Motion i | 
For that the Sheriff is the Officer of this Court. The 

| Wr e CO i 
: Q | | 
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No Faye Ce) Ae of of Eſcape aun Sj 


the Ar KY 


ad far Dilobeying char, . Vat 
+ RN * See 4 


Ie, 4 4 Lutein and Benin.” 


of Wood Gree: 
pleaded, it appeared 


upon Not 
aun al the jo- that the Achon, on which he — the Perſon eſcaped, 


tiſdiction. 


1 
rior Court holds Plea of a Matter out of their Juriſdictior, 
all their Proceedings are void, and coram nam Judice, and 


2 Mod. 29. Mr. Whitacre, cont. v. 2 Inſt. 
Vent. 236. Raym. Rep. 189. 26 Ed. 3.16, It being a Matter 


aroſe out of the Juriſciction; and the Proceſs was exe- 
cuted/out of the ſuriſdiction. Mr. Ares. Where an Infe- | 


rior Court holds Plea of Matters out of their Juriſdiction, 


ce. There is a Di e between proceed 
ng erroncouſly where they have Juriddiftion, and where 


have no Juriſdiction. Co. Car. 394. Hardreſs 480. That 
N — will lie againſt Officers appears from the Aver- 


ment neceſſary for che Officer, (ua.) that the Cauſe was 
a d to. jullty : And if an Infe- 


may be avoided by Plea. March 119. 3 Leu. 243. But 


where they have no Juriſdiction, no Adion will lie. 3 Lev. 


234, 23. 1. Rolls Abr. 809. That Actions may be b 
againſt the Officer, as well as againſt the Plaintiff, 2 Mod. 


195. 2 Cro. 3. Sir T. Jones 214. 4 Rep. 1 4. b. 2 Lu. 935, 


1516. 2 Mod. 30. Cro. E. B36. Hal. 267. 1 Vent. 86. 


If a Man brings an Action in an Inferior Court, as in the 
Star-Chamber, an Action will lie: And ſo where a Man 


us coram non Fudice, 1 Leu 95. 1 Sid. 125. it not being 
in the ordinary Way of Juſtice, That no Action of Eſcape 


will kein this Caſe, v. 1 Ra Ar. 547. March 8. 2 Bulſt. 64. 
230. 3 Keb. 8 52. 2 


tranſito Ape the Court having prima facie a Juriſdiction, 
no one take Advantage of it, Telv. 42. 2 Cro. 3. but 


- the- Defendant. > Bulfrode 62. And it ſhall be at his E- 
lection to avoid it by Plea or not; and the Defendant in 


* Caſe is a Wrong-Doer, and ſo ſhall not take Advan- 
age of his own Wrong: Ne ſaid, he was informed, that 
in the d f Lond oy never {ay the Cauſe of Action 

4 | arole 


Boſter — 4709. 4 Anne * in BR... i 
aroſe within the JuriſdiQtion, 28 they mot in all active 
Inferior Juriſdictions. A Sheriff — 55 take Advantage of 
any erroneous Proceedings, if he ſuffers an Eſcape, 
As to the Limitations of Inferior Iuriſdiction, Holz ſaid, 
theſe three Thibys are to be ganfſid (viz) Perſons, Time 
and Place. As to Perſons and Place; as in the Caſe I 
the Marfbalſee, and thoſe of the Houlhold: Bo in that 
Court, they have Juriſdiction only in Debt, Treſpaſs and 
Covenant, and therefore ſhould they held Plea of an Ac- 
tion on the Caſe, ele they — no Jurildition. And 
as to Things, he ſaid, the Cuy have Juriſdiction in all 
Cauſes, and are only reſtrained to Place; aud thereſore lichen — 
the Defendant ought to have pleaded to che Juriſdictien- Pia. 
For if he admits 7 the Turid;Qion, be is for ever after 
eſtopped. And an Iſſue msy be taken upon it and if it 
be found to ariſe within 5 Juriſdiction,. final 
ought to be given. If a Man is wrongfully brought into a 
uriſdiction, and there lawfully arreſted, yet he ought to Nee. 
diſcharged; for no lawful Thing, funded upon a 
wrongful Act, can be ſupported. H 2 Juſtice of Peace 
make an Order for a Man to keep a-Baſtard-Child, which 
in Reality was born two Days = Marriage, in this Cale, 
all the Officers acting under that are wrong, and they are 
liable; becauſe a Juſtice can have no Juriſdiction of the 
Thing. But in this Cafe the Court had Juriſdiction of the 
Thing, and therefore it ought to have been avoided by Plea. 
Mr. Jultice Powell was of the fame Opinion; and faid, 
where an Interior Court had Juriſdiction in a tranſitory 
Action, the Defendant ought to plead it, otherwiſe nun 
conſtat, but it did ariſe within the Juriſdiction; and to 
make it coram non Fudice, it mult appear that the Court 
have no Jurildition. Pmis and Gold of the ſame Opinion; 
ſo Judgment was, that the Officer Was liable to the Acti- 
on; Ni the Detendant'thews Cauſe within a Week. 


(21. ) Dating of a Bond to be at à certain Place, makes Bond dated ar 
it local; and ſhould the City of London hold Plea, if it © * 


were dated at Turk, twould be erroneous: But the making 
315 dee 2a; 


52 Eaſter 7 Term, 1 1705; yy Reg, E B. R. 


of a Bond without dating, * 
—— INaes. 


| Gockeveſt ver Sm 1h. 


EH new Trial. The Caſe was in a Bat. 
9 It a that the Plaintiff had a ma- 
terial-Witneſs that he knew to be ſick, and yet went on 
with the Trial; whereas he ſhould have paid Coſts, and 
put of the Tri Holt doubted if the Court could grant 
- nem Trial. Powell ſaid, it being in the Caſe of Battery, 
Wich might affect a Nian all his Life, he was inclinable 
to grant a new Trial. But it appearing he might have 
had another Witneſs to the ſame they were un- 


* Adjourn d. 


. (230) Upon the statute of forcible Detainer, where the 
Detainer. uſtice finds it upon his own View, he muſt immediately 
commit, and cannot adjourn the Commitment; but it 
muſt be done eo inſtante; as in the Caſe of Auditors on 
Account, ſo if he has recorded the Force: But Holt ſaid, 
fo long as the Matter is under Examination, he may al 
journ. Vide ante.” BPR 


Heb. Corp. U 
en Corp. and this Court thinks fit to turn him over to the 
Marſhal, they commit him for no other Matter than for 
— ans 008 return'd on the Hab. Corp. 


Julie: of (230 Hob ſaid, a Juſtice that had Power to ſer a Fine, 
| he Power to Ball; for he is not obliged and bound to 
commit him; dar ae de il de committel"in Bert 
, 1 000 lade d moor for Mail 


Changing ( 26.) 9. If the Rules for changing of Venue's extends 
7 to Bills of Exchange, the Court doubted ; but ſeemed to 
be of Opinion, that they did not, for the . ons 
that might enſue. | 

4 ( (27.) Hob 


2 arm, 1705. - 4 Anne Reg: in 5 * 2 


( Hb ald, ther by cke SIR 3 1 
the Help-of any Statute, any Judge, either of this Court e 
or the Common Pleas, may take a Recognizance for any 
sum on Condition: For ke Man will very ence 

into it, a Judge has Power to take it. 


61) For.the Nawe of F del L "a b 
held by Copy of Court-Roll, u. 4 Rep. 31. 5 Rep, 84 or te. 
34. 4 voluntatem Domini is the diſti Mark of a** 
Copyhold. J. 2 La. 1165, 1171. 3 Bulft. 230. 2 Ve, 143. 
Cro. EL 185. As to ſetting forth a Cuſtom, Raſtal's Ent, 
62. 2 Brownlow's Decla. 96; Cro. Car. 418. By Hok. Where 
2 Cuſtom is, that all Lands held of that Manor ſhall paſs 
by Surrender and Admittance; yet the Lands may be Free- : 
bold; and the Manner of Conveyance is Cuſtomary, in 
as N as Livery is not requiſite. And he ſaid, The Free- 

za inn tis the 


Services. Quere. 
(29.) A Man that claims Common in another Man's Tie of 


Land, muſt ſet forth a Title: But a Mat, char Þ in Poſs . 
ſeſſion, need not ſet out a Title. | 


Domi na Regina verſ Wiat. 


Ge) adm in the County of Suſſex ; ſeveral Pers gegn; 
ſons convicted for Kills, and being Aiding and gde. 
Aſſiſting to killing Deer „ e Warrant to levy 2 Diſtreſs; ries 
e s Club t enn ben the War in 
Warrant was delivered to the Defendant, who levied te 
Money, but made no Return of the Warrant, which was 
the Offence, and was removed here by Certiorari. Sir Names 
Mountague for the Defendant ſaid, that the not returning 
the Warrant is not an Offence criminal to be indifted upon; 
and finding the Money to be levied, makes for the Defen- 
dant. He excepted, that there ought to have been a Time 
and Place when and where he ſhould have returned this 


Warrant to them, for he is not bound to travel — 
P . | 
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- A& And per tot Gu”; "Tis an 


be muſt be impri 


0 he was indi 


land to find them. Again, his Warrant is his Juſtifica- 
i x | on xogooant hte 
Broderick cont. — — 
and Deſign « — nfs ap. marie 
e 
the Statute.) He ſaid, how could the Jultices know how 


t diſtribute the Poor's Part, unleſs tis returned to the Ju- 
-... \ ices what Money is levied. The Conſtable is in this 
made a Publick Officer, and tis a Miſbehaviour of him. 


In anſwer to the on of travelling over England to 
find” them, he Gi, Janke are always aral reſident 
within their own Counties. 

But by Hok Chief Juſtice, This in ene between 


returning the Warrant it ſelf, and returning what he has 


done. The not fixing a Time when, and Place where, is 


no Fault; for he ſhould have done it forthwith, and any 
where within the County ſuffices. Powell. The Return is 


neceſſary ; becauſe he may levy only Part, 'and then fur- 


ther Pra wan? out: For if the whole cannot be 


levied, then the Juſtices muſt go T3 El 1 2 
ence indictable, for 


returning what he has Fs Hol ſaid, if a Man is under 


three Convictions, and his Goods are ſufficient to anſwer 


two of them, the Money ſhall be paid, and he ſhall ſtand 


in the Pillory for the third: But on one Conviction, if he 


wants but 2 5. in the whole, the Juſtices cannot take it, but 
and in the Pillory for it after- 
Ayres, That the Conviction was naught; for that 


wards. 


it was not ſet forth, that the Examination and Oath were 


within 


1 of the Juſtices. He objected, that 
for not returning the very Warrant it ſelf; 
which he ſaid he ought to keep for his own Indemnity: 
Mr. A , as to the Obiection, ſaid, That twas in the 
Indictment, that he was debito modo convicted: Judgment 
was ſtaid till the firſt Day of next Term, or the Reſaly- 
tion of the Court, when Judgment was given againſt the 
Defendant. Hol differing ; not but that he ſaid, it was 
an Offence. But he ſaid, in all Proceſs there ought to be 
a Place, and a Time for the Return- 

4 Contra 
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Domina . verſ. Buſs. 


(31) Jpn: he , intending to ſcaiidalize cage l. 
a Perſon, 2 e by a vis 

ledging him to be the Father of a Child which ſuch a Wo- Bag 2. 

man was big with; but the Indictment does not ſay it was vying Bu 

a Baſtard-Child. Mr. Serj. Weld. A Conſpiracy to do an 

ill Thing, where nothing is done to put it in Execution, 

ſtands ſingly upon the Intention, is not an ill or cri- 

minal Thing; it doth not a in the Indiflment, chat 

the Matter of Slander is and therefore it muſt be 

intended true. In an Indiftment of this Nature, ot in 

Caſe of Perjury falſo & malitioſe, We. do not make the 

Charge to be falſe ; but theſe Words, ui reverd it is not 

true. Long's Caſe, in 5 Rep. But Hole {aid that Caſs un 
nice, and by his Conlent they ſhould not be ſo nice | 

again; and he if any one Caſe in the La 

was like it. Mr. Serj. ſaid, Vaux's Caſe was ſed 

like it. Holt ſaid, if two or three Perſons meet t 

and diſcourſe and conſpire how to accuſe another 7557 

an Offence, it is of it ſelf an Overt-act, l 


12 


indictable: So if two or three meet together to conſpire 
the Death of the Queen % I tho there was —_ but 


mbling together was an 


Words paſled, _—_ 
28. 


not ſufficiently appear that the Charge was criminal, it not 
appearing the Child was a Baſtard, Yet the Court faid, this 
Exception, viz, the not laying it to be a Baſtard-Child in 
the Indictment, was prime Impreſſionis. Powell ſaid,” if 
People met together to conſult or conſpire; to make it 
criminal, they ought to come to ſome — vey then 


he thought, if it appeared that he repented, it might 
8 W. 


* 


({ 


——— 


Tan — 
a te: wed e 3 


Goddard verſ Smith. © 


(G39 — of vagroſis and Coles 
| *5 ues ref for the proper Way would be to plead 
and the Attorney General to come in and 
| confeſs it. And Mr:. Harcourt ſaid, the firlt Nonproſs was 
AG ih Te of 2. *Twas a Doubt if an Action 
of Conſpiracy would lie upon ſuch an Acquittal, for the 
Declaration muſt be, that he was debito modo acquictatus. 
Darnel ſaid, ſuppoſe a Man - declares he was 
ue there was an Entry of a Nope, would chat 
ve been good? to which the Court 1939 
92 but ſeemed to incline that it would not; for the 
 Nonproſs is not a Diſcharge of the Crime, but only of the 
Indictment: And they went upon Mr. Harcourt's Rep. That 
they uſed to indict them again, and not to proceed upon 
the ſame Indictment. 880 N 
ne 


Domina Regina ver. Inhabi tants of 
Hl Stratford. 


a „Eanong to reverſe a Judgment given in an Indict- 
for not repairing the Highways. Mr. Ray- 
mond excepted, that twas not {aid the Ways were out of 
Repair 3 but that twas 2am anguſta, fada © liuoſa, as to 
hinder the Queen's Subjects paſſing: Now it did not ap- 
pear but that it was antiently ſo, and that it was not nar- 
rower than before; but it was not ſhewn that the Way 
was ftreightned, and delayed, for which the Court thought 
it was inſufficient; but he off udgment till next Term, 
upon the Prayer of Norzcliff,, that he might inſpect the 
Record. - Judgment to reverſe 82 Niſ cauſa by * laſt Day 
of Trinity Term. 
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their Heirs and Aſſigns; and for Default of ſuch Iſſue, the 


Remainder over: The Queſtion is, what Eſtate the Man 
and his Wife have, there not the Words, of their Bo- 
dies. Gold held it an Eſtate-tail; and he ſaid, he made a Dif 
ference between a hold and Freehold Eſtate, this; 
he compared a U to Berisford's Cale, in —2 Rep. . 
= Peck's Cafe, in Littleton's Rep. he ſaid, ſuch Iſſue qualis 
fied the general Words. Lirt:Rep. 347: Moo 424+: He took 

a Difference between à Grant to a Man and his Heirs, 
and the Heirs of him. Plowd.. 54 1. t Leo. 30. Powis held 
it a Fee- ſimple; to make an Eſtate - tail; it muſt appear 
from what Body the Iſſue. muſt come, Litt. Sect. 3 1. But 
in caſe of a Deviſe 'ris otherwiſe, betanſe of the Intention. 
Hob. 3 2. Co. Lit. 27. And being inops confilit, 9 H. 6. 25. 
o. El. 47 4. he ſaid, in a Conveyance, De corpore is an 
eſſential Part; but there may be Words tantamount. 3 7 
Aſſ. pk 17. 5 His. 6. Cro. BL 473: Fits Ar. 743: It being 
an Eſtate to the Husband and Wife, and their Heirs, the 
Words, and for Default of ſuch Ius, are uncertain, | whes 
ther tis meant the Iſſue of both, or of the Survivor; he 
made no Difference between the Limitation of a Freehold | 
and a Copyhold, and cited Cho. Car. 367. 2 Sid: 41. The 
Will of the Donor: is to-be- obſerved: in Eſtates- tall, but 
then the Will muſt be manifeſte expreſſa In Conveyances 
the Limitation of Eſtates have known Words; and he 
Faid, it would be of | ace to allow a 
Latitude. Powell held it a Fee-fimple z for the Words were, 
and to the Heirs of the aforeſaid Baron and Feme, and pro 
defectu talis exitus. He was not for Eſtates 
Tail and Fee; for tho' the Intent of the Parties might be 
to make an Eſtate- tail, yet he would ſuffer à Miſchief, ra- 
ther than an Inconvenience. . He inquired if there was 
any Thing in this Caſe to make it a Fee-ſimple conditional 
Q at 


Wu Tm I TY 


cCeld not ſet che Dilſertnoe, that Guld took; between a Gift 
dea Mn and ie Fase, and bo. the Beit of that Man; he 


og tent, WHich made: tie Law: fo ungertamt; and: in ths: Cale = 


at Common, Law, which the Statute de donis Tung now 
made à Fee-tail ; for. this Statute was made to prevent the 
Abuſes of the Wills of Doors, by latting a Huſfs 
band or Wife be dowable, or Tenant by Curteſey. He 


too far: 


choughe they had gone: in Naartats ef. la- 


chers was nothing but: genstal Words for the Words! 
Iſſue to refer” to, Haln held, that: this is a Fer, | 
no Mbans cam Bei confbrucd A Fbtstaib: He owned! the: In- 
reptioh Was / vo niake ib 2 Laith but ha could: by no: Rule of 
Eawide fo, withobm manifeſt Violation of aua He ſaid, 
Sarrenders muſt h conſtrued as Dee Lt. Sah 3:1: To 
wake'a Tail, chere muſt be aDeſeription of the Body ſears 
whenee'rhe Heirs-mauft com. Ca Ait. 27. Phere is a great 


deni of Difference! between a Manis epreſſing his Intent in 
4 Will, and m. a C 


far in the laſt, the Læw has 
eſtablihed certain legal Words, and no other, tho they are 
tuntamoumt, will da; but in a Will, he faid, the Sta- 
tute 3 K &. gives him Power to convey away his Lands 
at his Will and Pleatuce ; — the Words 
Will and Plonſtcs - Nad the | pro def 
ralis exits, does confine wich the $1 Wierd, try 
would have the Words H a Man give 
an Eftate to a Buſtard, and his Hein, and if he die wirk- 
ou Ie, the Remander over, this is void; for tis a Li- 
mitatien upom a Fee, to defeat” and defraud the: Lord of 
his Eſcheat. Jones 34. Abvabans and: Twigg, he: ſaid was 
# great Authority im chis Cake 3/ and he fan he coukl not 
dill inguiſh between them. Co. Lit fo. 20. He {aid, a Grant 
to Mun and his Heins Ik begotten, would be a Fee, 
da to i Mar and-the Neun han, would be a. Fail. 
Jo conſtrue this m Ellkte-cath would be repugnant 10 
the Premilles, beranſe it is to them and thein Aflgns; fo 
that it is an | atlgnable Eftate, which is con- 
trary to an Nee Nee 
. _ v7 . I e "oa 
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their Order. He was brought here by e 
imoved by Mr. King thar he raight bs diſcharged ; f 9 
the Juſtices ought not to haye committed him, but to 
have proceeded upon his Recognizance ;. and of that Opi- 
nion the Court ſeemed to be. 2 Berod 4. There 
was a Fault in, the firſt Order, which. was, Dr. Fuller and 
another, two of her Majeſty's * i the Peace, doth 
adjudge, c. Cre, BL 108. 655 Wy But the Court 
thought this not ſufficient to Gier! But they 
dale it, for that it a the Jultces ordered bim 
o pay an exceſſive Sum. And Note; tho they quaſhed 
= Order, they W next Seſſions. 


Colonel Laon“ Caſe, | 


6% HA Precedents to be ſearch'd, If a Per- Ov in fr 
ſon in Execution fot « Fine enn be bailed, having g Fine nx 


brought a Writ of Error, and aſſigned Error. (Note; Colonel 
3 Hab Corp.) See Cro: Car: 557: 1 
Sid. 320, 296 or 286. 1 Keb. 88. After Precedents ſearched, 
Holt ſaid, * tha (Cs ut fair in Caſe of Ex- 
ecution; and ſaid, Bail 1 m Cale of Execution was always 
refuſed ; and of this were the whole Couft now, 
and remanded him. See 2 K 173, 4 Diſſerence between 
Bail to reverſe an Quilawry ns: reverle a t; 
becauſe in the firſt Caſe he is liable; for that is- iff det 
to bring the Cauſe to a Trial; and che lettes io to defoar 
the whole Record. Vide ante N 1 

Sartup 
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"Se * .) [BE following Caſes were cited by Mr. Pen 
1 OS ws Gy T to ſhew where a eos Hon na 
FI the , Parſon to be defrauded, _ NAI ob yes, Be 
I, 5 . made a Difference between a Cert ainty ariling upon upon a Con- 
a between the Parties, and where tis of common Right. 
| "Cro. 139. 2 Roll 264. 1 Keb. 612. Hob. 167. Styles 397. 
2 Cro. 671. Broderict cont. as in Caſes of Tetures, 11 0. 
TY. 2 Leon. 107. 9 * Tal We 98 or 91. Hole 


ſaid, whatever ma ment, may be good 
by Cuſtora; and ray Ge may 1 e it ay 
increaſe them. 80 by Cuſtom, Lead in Darbyſbire pays 

Tithe. Whenever a Mods runs high, bis a ſtrong Pre- 
ſumption * tis no Modus, Note; In this Caſe the Court 
| refuſed a Prohibition; for that it appeared the Modus (as 
was r to be) was of nigh the full Value. 
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4 pon haue forgot fince you lived in the Black. 
Ward 50 in — Pals there you could 
„ and could clip it when you had done, 
et eee He inſiſted upon it, that 
Cav here 
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here was nothing in theſe 9 — alledged but on 
er of doing, but no poſitive rel ad, kin 
the Words altogether, they ould Þ r 

ment that the Fact was done. 9 rs, —27 
poſe a Man is dead, „ . 
murdered him; 9. if this be actionable. The Court 
took two or three Days to conſider of it: But afterwards 


ay TR had his Judgment. 


"Ap verſ Hayuar ld. 


(2. )P vo general Queſtions were: 1. Concerning the Of Hater, 


Eſtate the Siſters take. 2. If the Recovery ſuffered dun. 
is ſufficient to dock the Tail. And reſolved per Cur, 1. Mary 
takes an Eftate-tail in Poſſeſſion, and the 84 an Eſtate- tail 
in Remainder, See Co. Lit. 26. b. 17K 2. 23. Holt alſo ſaid, 

the Statute de dowis is not to be taken ſtrictly, but all Limita- 
tions, within the of the Statute, * to be ſup- 
ported: Words of an expreſs Condition ſhall not ordinarily be con- 
4 as a Limitation - But where an Eſtate is to remain over 
for Breach of a Condition, which is by expreſs Words of a Con- 
dition, yet it ought to be intended as 4 Limitation. Suppoſe a 
Precipe is brough * * Tenant in Tail and a Stranger, 
is this e Surely no: Such a Recovery I hold good. 
24ly, I hold Tenane in Tail may well make a Tenant to 
the Precipe. See 2 Roll 194. tit. Common Recovery. or 
3 3 Cro.21.. 2 Oo. LY 


Queer verſ Jobnſo on. 


R. Se Broderick moved to an Indict- Omer in- 
N ee ſet forth, that a il had com- gee imprite- 
mitted a Woman to Priſon, there to be ept till further r 
Examination; and that Becanſe the Officer did not carry 
her to Priſon, but kept her in his own Houſe, (though he 
brought her forth upon Demand,) he was indicted, as dif- 
obeying the ſuflice's Order, and behaving himſelf Negli- 

. R - gently, 
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Trinity Term, 1705. 4 Anne Reg. in B. R. 


1 
„ 
* 


is a general JurildiQtion, and the Biſhop c | 
binnfalf neither matrimonial or other, but it muſt be done 


vings in the Gift of the Bi 
the Biſhop as his 


- 


brought her forth before the Juſtices on Monday; Per Cur, He 


- ought to have carried her to Priſon forthwithz whereupon | 
ed alſo, that du- 


the Court refuſed to quaſh it. It appear 


ring the Time, he took a Note from her for 105. which 


the Court held a great Miſdemeanor. V. Queen v. Belwood, 
poſt. N. 17. | e 


| Biſhop. of Cloyn's Caſe. Error out of 


(4) D 


him to an Account in his own Court; but ought to car- 


Ireland. 


R. Lane. If a Chancellor of a Dioceſe commit an 
Irregularity in his Office, the Biſhop cannot call 


ry it before the Archbiſhop. A Vicar General is created 
by a Biſhop, but his Office is by the Law; and he may 
exerciſe ſuch a Juriſdiction as belongs to his Office; which 
op cannot hear Cauſes 


by his proper Officer; and if he refuſes or neglects to make 
an Officer, the Law has taken Care to provide that the 
Archbiſhop, and then the Queen ſhall. Exery Preſentation 
ought” to be under the Seal of the Conſiſtory Court; for 
he ſaid,” he knew, no other Seal, neither had the Biſhop 
any other Court, but the Conſiſtory Court. Biſhops may 
delegate all external Juriſdictions, but Conſecration of 
Churches, or Confirmation, c. which are annexed to 
the Perſon of the Biſhop. There is no Difference between 
a Vicar General and a Chancellor. Linwood, li. 2. tit. 4. 
pa. 104. deſcribes. what" the Vicar General may do. Se- 
queſtration. A Vicar General cannot diſpoſe of any Li- 
ſhop, becauſe it is annexed to 
onal Property. Li. 3. Der. ti. 6. 


Inflicurianand Inſtitution and Induction is an Acc of the Law; and tho 


by bis Granting the Vicar General Inſtitution and Induc- 


tion, he was not concluded himſelf, yet his 'Vicar hath a 
concurring Juriſdiction. He compared the exc ing In- 
ſtitution and Induction in the general Grant to the Chan- 


gently, Vc. The Commitment Was on Saturday, and he 5 


— 


_ nk. Dl... 


Trinity Term, 1705. 4 Annæ Reg. in B. R. 
cellor, to a Lord of a' Manor's ing a Patent to 
his Steward, reſerving that his Steward ſhould not take 
a Surrender, nor make an Admittance; this he ſaid was 
a Nullity: For when the Biſhop or Lord has made him 
an Officer, the Law gives him his Power.  Reſeruatis nobis 
ſuch a Juriſdiction of it ſelf does not exclude the Chan- 
chellor; but only leaves a Power to the Biſhop, which o- 


therwiſe he would have loſt,” and ſo they have a concur- 


ring Juriſdiction. | IF | 
Dr. Floyd. A Vicar General is a Temporal Officer, and the 
Biſhop might have turned him out at Pleaſure; but by the 
Confirmation of the Dean and Chapter, and by the Tem- 
poral Law, he has a Freehold ; But the Intent of the Law 
was not to give away all the Authority from the Biſhop, but 
the Chancellor was only to aſſiſt and help the Biſhop. He ſaid 
the Law would not take Notice of a Certificate upon a Capias 
Excom from a Chancellor; for in the Eye of the Law, the Bi- 
ſhop is the Ordinary. There is a Difference between Judirer 
Ordinarii and Fudices Delegati in the Civil Law. Granting 
Licences to Schook-maſters belongs to the Biſhop; and no 
Chancellor ever pretended to this. He {aid; that by a gene- 
ral Grant of a Chancellorſhip, the Power of Inſtitution, In- 
duction, &c. does not paſs, without ſpecial Words, and fo 
many other Things which are inherent in a Biſhop. But if 
Inſtitution belongs to the Oſſice of a Vicar General, then 
ſuch a Revocation is void and repugnant; which the Court 
ſeemed to agree in. The Court ordered Search how their an- 
tient Patents run, and if there were antiently any Revoca- 


tions. Hol ſaid, he thought the Biſhop might ſit in Court, * 2 2 


tor he is a Judge; but he cannot deprive his Chancellor of 
his Temporal Fees. If before the Statute of H. 8. which 


enables Laymen to be Chancellors, Inſtitution de Jure be- 
long d to the Chancellors; then ing this now is void: 


But if it requires ſpecial Words to paſs” it, then it may 
be xeſerved. But it being a Matter of great Moment, the 
Court ordered it. to be argued. again next Term 


Woman, for uling the Trade of a Millener, not having Trade « « 
* © — ſerrel Mile 


of 


63 
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f dere an —— But the Coutt-refufed to quaſh 
e it ought to be tried if it was within the 

Sratine or not: For ir did not appear to che Cour but 

tat it might be a Trade at the Time of making the Sta - 


tute; and all Trades are not enumerated in the Statute, Rl 


den e r 
„e (60) The Caſe was in en Aﬀaule; it 8 r 


ja fendant came manu forti to reſcue a Di from the 


Plaintiff ; and that the Plaintiff had not Time to requeſt 
him to forkear, therefore the Aſſault was well Juilified ; 
Eu . 549. 


Mich. Term. I 70 5. 
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pho Aten verſ Whiten. 


Order of Se - prox & Motion to quaſh an Otter of Seſſion 
c—_ a Settlement, ſor that it was not in the 
Order, hin th adjudged him to be laſt ſettled in ſuch a 
Pariſh he came ; the Court held it not neceſſary ſo 
| winas 21 br e eee in the Order, that 
| he 


* ” -- „ yz * = 
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(10.) Per cur. In Caſe of a Treſpaſs, r Tender 
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dein the ſame Day to have diſſented; elſe tis a Preſump-' 
 _ Hon his Maſter was acquainted with and acquieſced in what 
Ear. had done,” and this might have altered the Caſe ; to 
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ver to the Uſe of Ward. If = Man gives a Note to another 
upon a Goldimith, and no Receipt, tis tiſual to have three 
Days as a convenient Time to receive it; and if the Gold- 
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in another Man's Ground, ſtill the original Property is in 
— and che Courſing is à Continuanoe of chis 
As this Caſe ist the Deſendant has done ap Injury to tir 
Plaintiff's Property, ſor by frightening them away: du han 
deſtroyed his Property. 308 ö tt 

- Powis and Gold to the ſame Intent A Man-may law 
fully ſnont in his on Ground, 4 to kill Veniſon, s., hue 
not to deſtroy maliciouſly the abs Fu of another. Ad» 
* and had in the P 


oper next Ter ain 


, JE 78 f5 Ani 3% * Hl 494.0 lein 


N | vals hos 7 e 4s 7922 ali ; 
i . meh 87 wen i: 
. aud Truchad y.- 63-76 thi 1 
rnit nl et BEES zai. 61 8788. 

l ee Ak dba but geg 
it. {by the Rena that he had:abilis © 
cated the Corporation fox.above ſaur Years laſt paſty! and 
that he had removed himſelf and Family fifteen Miles off, 
and that he had been ſummoned to attend, and did not; 
whereupon thayd dichätged him; und held well. If a 
2 his Office, tho he lives out of the Corpora- 
tion, yet his Atrendanan upon the Office will ally | 
cient, Refidences. Fuwell doubted; if 2 Man lives ot of the 
Juriſdiction. whether they need ſumnnon hin aut uf the 
iſdictien ꝰ It ſtems not. But if he voluntarily attends, 
> anſwers his Duty. | ISL Et 1 


18 Mags; 


9A 


30891 52 
* 


FOR " * 883 
l 2 6 22 
| 6 
_ 6 . 5 — BR. 
— TONY . — 
bo: war be © ads Sarptit af t e I e 
0 * 1 81e Gat f A 8 90 
Opry 14a 3 verL , LPT KW at 
0 2 774. if + 8 1 1 e * 


RROR our of the Oontmon Pleas hens Judgs 
ment in Debt, for an Amerciament in a Court- 


00 


15 222 


mey amerde in a tertain Sum if they will ad den den 
needs not an Affeerment; tho the propet Way is Ideo fit 
in Mi ſericordia, and then an Affeerment. Pengelly took an 
by 1 r —ñ— 


28. 4 30. 353, 555, 556. A general e in ihe 

Church is not Notice to incur a F n 

ticular Cuſtom for it. 1 

XY |  " Serjeant Cheſhire cont. "Tis found ther dis Notice was g. 
3 yn me 1 ry or Tre ng 
— . 
1 Hol. We cannot j 
| ought to have ſhewed 
to the Court at ſuch Day and Place to be held. Powell. To 
take Advantage of a Fo . 
unleſs a particular Cuſtom to the In antient 
Leets, perſonal Notice perhaps is not ; but No- 
2. 5910 tice in Church and Market may be well. Bur Gtherwile 
Where tis not an antient Leet. 1 Be 66. enn. 
r e en 11 


W . * b, * | — =” 
_* 1 ap 11 Wen : Berth: : LI holy. LL. : 4 1 41 #5 
* 5 it — it:; 
. 
3Z 8 1 verſ. 3 Nn Md 


85 l eee en gb 


- ( N « digen for « Panzer, The Phinif i 


15 Wi, 


Fa 170%. 5 Aae Top io: 5 * 


1 1 
— 


45 7 A Brohibirion ought not to go fot. to 
19 Fe SN 


" 1 03. 521. 2 Lum. 153. 3 Lev. Ke. 435. 


Mardh's Red. 1530 do % bay oral... $75 2 Trl LO! 4) 
. Page cont. \Thele Words i 
of Scandal; and only ſhewed ed the Opinion his (lep ta 
him an that. Tut Ch. J. Suppoſe theſe Words in this 
Libel bad been ſpobe of a Layman; could he have had an 
Action? no; then how the more for his being a Clergy- 


man? for the Words do, not touch bim imimediarely in his 
Office. '-'To {ay s Parſon is a Raſcal "nd mort that to 5 
call him Raſcal: "Powell. There is à Difference Between de- 
faming 


'# Parſon and a Layman, but ther it oughe to be 
ſomething-for which he may be drawn in Qieſtion" in the 
cal Cours.” He" ſaid, he remembered a Caſe in the 
Common Pleas; for c a Parſon Pimp; and they would 

not 


man ſo; In the firſt Words here, there is nathing ſcandalous; 
and then it adds, you will make an 


Function; and the Words impott'only Heat. 
had faid; you will murder a Man; this is only . 
nion he had of him, We. Gould, Hs remernber'd de W. 
Pimp Was adjudged to be one who ed Women. wen 


6: Caſe: bs the winds 
o 4 


Tink: eo e is For all the Books make à Difſe- 
rence between a Parſon and 4 Layman, Which 


import Matter, ie of 4 © 
dot 


a Prohibition; for that the Word Pin had a com- 
mon and known Signification; and the like in Calling a Lay- | 


Haun to any Thing, this 

does not chatge him with any AQ which can dra Him in. HE” 

to Queſtion thettof. Powis.” e 2. 
he 


„ 


[ Wang £ 
* a K 


. * 7. 4 
= 


ert. un 
— 


IHE 


Hole ſaid he ſaw no Reafon for; for the ChataGers"and Nei, 


Conſciences- ef -6thir Ment ite as bender aid of "great 
Concern to them, as a Parſon's. But Powell fad; to call a 
Parfon'Kynave, a Prohibition has been denied 5 dur rio Doubt 


wa 'rvill be granted/in a Layman's One ee, 
* ] cl! vd Dim 5% > Mae + Stn ate: ot 
| > 


'> 11, 1 e 0 0 bb 


ITT 
elit fir hem. A. 122 AR 


: 


we E. 5 tho) The Coutt doubted 1 Þibe would lie upon 
22 t, Pending 4 Wer ol Errer. bee I ISA. I 
W . "Holt Cid, Vanghan Was" of @ different 


* * a - 
. 1 118898 
it H H nee TON 


Ga A JA) 25 
5 hangs, —_— a ; 


aged eee Breach befor he "ON! eren 


BEI "Buren ver Drake. 


#4 * NN 91 


1 veel libellors Marters iyer ds ant fr i forth ſecundum 
tenorews ſequantem. A ſpecial Verdict, they find all but Nos 
inſtead of Nor 5. twas Nor in che Record, and Nor it the 
Paper. The principal Scandal Mr. Solicitor ſaid was, That the 
SS 
199 a ety Fro et forth in lac verba, and 
3 was the Objection from 
the other Side. But if the Subftance was ſound, twas ſuf- 
_ « figient co maks it a Libel, eſpecially it being an immaterial 
_ Variance. For Not he {aid carried: in it the {ame Senſe a 
| No... Therefore admitting it a Variance, 

| Variance. Dyer 3. Sir Jahn Bridges's Gale, Cre. Nut. 40). 
Hob. 180. 1 Roll R 421. O H 303. Man may de- 
clare for Words in Latin which were ſpoke in Engliſh, which 
ſnews that the Subſtance only is the Law. 
Ars Zytwich con. The Queltipn is, * 
/ 1. 
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oe the fame Label, dis aid to: be crandutd aged, feh- 
% 3; now the Word Tenet is the Thing: it {elf; and gt 
10. be a true, O of ie. R 169. 4% This. Diller frond 
az Laws of Words, becauſe in this Caſerthe Mei res 


duced to Writing. In an Action upon the Cale for a mali- 
cious Indictment, in the Declaration there ſhould be no 


| becauſt they may haye Sight) of the 
8 they had che Book to gude them. The 
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menr. Ir 4 both theſe Collectors * the M 
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had Power to commit to W. 
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che Jullices of Cumber 
55 Vn wer exhibited to the ra 
Peace, c him with 
| | he Deck in 455 xecution - of his Office. . 
Fuer ad, That he did exact of ſeveral People, and force 
de more Money than his juſt Due and Fee; and 


ones, V 
— 


| upor due Conlideration, and u being heard by his 
0 ai buen oy; mers: convicted and diſc Log of his 
1 1 Thus is a, good ert firſt Queſtion i 
. Wa -17 © 


: 18 n. Form 185 Cums is Exto 

F 

| c | OL ar! I Extortion, - it muſt be particularized, In the 

oe Prem there is Ce ce! enough; but if the Yau is fut 

le, W the Queſſion; he held it to be certain enon cat 
tiex Queſtion apole upon this Office being a Fre 

hüt. 19 chis Act of Parliament creates this Freehold, and 

bo he ee the 95 75 Peace as. to LA The 

atute are, / miſdemean himlelf,. and 

1 pur 0 before. them at 7 9 

drtacles in Writing, and upon a Conviftion, t may. diſcharge 

im PE er . Ge 4 177 

n going Matter; ſometimes a 

Pia. 18 utely v as W t to what 

goes before, but if it explains the e ti 

good to ſerve the preceding Purpoſe. 1 Saund. 169. 1 

(ne por ag Lyn, ef the Peace, who 

skilful as Lawyers, if ue the 

the expres ah: ehe MG e 
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der; when an Act of Parliament erects a Freehold; and 
erella a Judicanire, at the {Came Time; tis ſubyect to be 
defeated and deſtroyed atcording to the Direction of the 


may be removed by his Viſitor. 1 Vent. 37+ The Vid in- 
corporates the Charge: with the gene- 
ral Accuſation ; whete the Words in the Exerutiom of bis 
Office, are omitted; then the V, ought tb ſay, that he 
committed — in the Ezecution of his Office. 
The Word That would: be Noriſenſe; vere it not) for the 
ix for the Charge is, That he committed divers Offences 
in the Execution of his Oſſice, uix. That he; Or. Ever in 
Indictments he ſaid, he had found two Precedents ſtrong to 
this Purpoſe, Naſt Preſ. Sect. 97 of Vilelicers; and the me 
Book, Sell. 130. 1 Su 91. Tuns objectell, thiat in 
tis not {aid how much too much be had: taken che 
Hei; but then he ſaid, the Juſtices had that 
2 
Officii-· That being a-Gburt in 
ae —— — I 
this Court ought to judge faronrably, that they have pro- 
ceeded regularly; ?- (35 vx wi) 20 ing) IS 20 Dull 
. Pal Juſtice cf This Removal and Retarn” is 
3 . roy which the 


cs ren Chat Solemnity in and much diſ- 
OY My Brother makes '2 Difference; 
that this in is a new Eredhold; bir. he. boukd fb no Difference 
betwirt a new and an old Freehold: Tis true; 'this:A\@&-of 
Parliament has ereated a new Way of Trial; but ha could 
not agree with / Powis, that a. Trial in this Way was the 


ns — a jury is the heck and 


„Ot. But if this Removal puiſues 
d 


i the & In every Charge there 
———— 


If a Man is in- 
Viz, Oc. 2 if 
certain. If a Man is indifted for feloniouſly 
Goods, vis; that he took a Coat, Wc. why this 


divers 
not be 
good without he figs Ef ſri to n on 


ris of the ſame Opinibn. By 1 Will. This is a pod Or- 


Ad; and is like the Caſe of a Fellow of a College, who 


Us 
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This bught to be conſttued as in Indifiments, eſpecially fince 
his Freebold:is conterned; and theteſure it ought to be ex- 
' aly cettain: Ie ſaid in the it did not that 
hat he took Was more than his Fee; and the Adjudication 
will not help this Defect, for they ought to judge npon the 
Charge} Hutton p. 3 Leo. 168. He would in this Cale take 
all Things ſtrictly, and the Act of Parliament ſays Miſde- 
meanors,. but here is but only one ſingle Act and 
v0 OC re ught to be quaſhed. He conli⸗ 
dered two Things: Firf, This Charge ought to be certain; 
thut in Caſe of an Appeal it may appear whether the Mat- 
tet they procebded upon was ſufficient in it ſelf, and certain. 
This Caſe did not differ from an nation. Mult a Man 
laſe his [Freehold becanſe- Juſtices of Peace are not $kil- 
dau the Articles, but to judge of them z tis a common 
1 Man not to lofe his Right, without 
cient Certainty ; it ought to to the Court to 
be Miſdemeanor in the actunl Execution of his Office; 
for it days the Clerk did compel him to pay fo much, but 
it does not ſuy to him, nor that it Was Chlor Officii, ex. 
ronffus, Nc. Extortion is a fpecifick Offence, and is as ne- 
ceſſary to be ſet forth as Felonice in an Indictment. Again 
he*ſaid; he took 10's. more than his Fee; why, this may 
be; or perhape he had another Demand upon him. Se- 
- cody, tis the Collection of the Juſtices, by Way of In- 
ference, that from the whole he is guilty; but that the Ju- 
toricladed from the Premiſſes, and not from the Charge, 
torothe'Charge:does not aſſect him; for when it comes to 
the ##, there was no Ct before. Aſterwards u 
looking into the 8tatute, it appeared to be 
vided 1 fupra; 54 de * Anm 5X73 
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. The Gaſs z Vii combi f. 
' Inceſt in WorceſJer Dioceſe; and about two 
Years after rob hiv bin) io the 7 


Diocels of Tok; 8 Election of Parlia« Doo 
mant Men, ths Option ir ITEM 
ceſe of Worceſter ; he appears by Proxy, and pleads, that 
ed in the dg of Ti wad d i e Julie 
on of York, & null modo, Ts. The Plaintiff wis | excom- 
municated: Dr. Floyd. Tu che Praftice of theit Court tu 
call the Perſon ly to appear; for the Citation was 
pro ſalute anime, and that cannct be done by Ptony- or 
Counſel: No Criminal cari appear by Proty, neither ought 
rn but He qught 
{hen 2 warp to — mM 
all Benefit of Exception prima facie: thete is 
juriſdiction to call im to anſwer, and then he ought to 
make Proteſtation de now Conſtmtiendo niff ds Jure, Oc. The 


601 


Roman Senators had Privilege 

ior Courts; but if a Senator had committed a baſe Crime, 
33 had 0 debaſed himſelf, 28 that he Mond be 
Cabjedk to the: Juriſdiflion he had offended. The Statute of 
Citations extends not td Criminal Suits, but only betiv int 
Party and Party; Dr. Lan. The former Piattice to appear 
in Criminal Proſecutions, vhs founded upon the 
m. make him aoſwer pan bi Ou. 


which 


of being fed only in their Sus 
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which-is now takin away by the Stu 4 As hes 
removes his Habitation, muſt not be {aid to run aw 
from their Juriſdiction. The Pope,” by his uſurped Autho | 
rity, delegated td the Arthbiſhop 05 5 a Pover to 
Ne which by wan 
now gone. Holz ſaid, this Citation was originally 

'rwas againſt the Statute ; and granted a Prohibition, that 

chey might plead to it, or demur; and ſo the Point might 
929 3 


TIM ) The Court were of Opinion the Entry of a ſpeci 
— y 1 tho in a Criminal Proſecution, rhay be 
Proſecution. 41 T And 

the Roll may be amended. Gowld cited Raymond 460. and 
| Gb he Goure frequently mended Informatics. 2 IF 
the Court would amend in a Caſe where had not the 
Minutes there. Per Gur”, If the Notes the Verdict 
v; che Court will.amend according to the Notes, elſe 

not. Per: Cur”; If a Jury find for the Queen, and the Ver- 
A yet at Common Law tis 
ita + i e e bo; Dr: oboe Caſe. If in 
a ſpecial Verdict, the Clerk takes the Minutes right, and 
r — 
Roll according er N numme 
cution. Vide infra. | S260 
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— Teomey General took dis Difference, thar'rhis 
= 0 a literal Vatiation, and made 
W e 
would be puniſned: For Suppoſe in the Libel . wor 
Tough was in the Information wrote Tho', this would be 


r „ ——— 
ſequen, 
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ſequent) this is not meant to be a literal ſetting forth, but a 
ſubſtantial one; as according to the Tenor of Bo bs Aacs 
cording to the Subſtance of it: Even the ſetting hs feb in K 
verb muſt be only in ſetting forth the Subſtance. W 
Cale, which he ae 666 th ſe; ne it Dok 
Certainty was required, the Effect d be only to con 
found all Certainty, according to the Rule there mentioned 
Nimia certitudo certitudinem confundit, Suppole in a Cer- 
tiorari to remove a Record, would aty Man fay, if ſuch. 
a Variance was, the Record was not well removed. 
fo. 75. Allen fo, 30. Where in Actions for Words tis laid 
in hec verba, Dyer 119. Roll Rep. 422.. 2 Roll Abr. 717, 
724. 7 H. 6. 27. Tebv. 46. Cro. Fac. 3 2. Styles 344. 3. 2. 
theſe Caſes he offered to ſhew, that the Law Sub- 
ſtance and not Form. If it Bal been 4 ee Velde, 
yet as this is laid 'twill be yet well; fot the Information is, 
that-in that Paper is contained divers ſcandalots arid ſedi- 
'rious Marter 3 this Marter in which the Varlince is & net 
the Matter complained of, for that was not a Scandal; 
and the Information is not for any Thing in which there 
is no Hurt. Branthwait cont. If Words have a doubtful Sig- 
nification, the Court will conſtrue them in the belt 
This Weed 2p" WE Wed Trot 185 
a Negative, the is a Word Re» 

N u Wc be ſomething elſe. ho 

Holz. Ch. J. a fr a Fiat 5 . Ban 
the Libel in Latin; neicher' uighe de whole te be , 
bur Tl f which is lhells In i ll And then at 
the T it appears Evidence, that the Words 
abſtracted from. the whole e Wong } 
fendant muſt be acquitted ; the Words Nor and Not hae a 
grammatical Variation, he ſeemed to chf much upon the 
. „ . eee, 
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. Whether — 
2 5 e the 
o ſpeak to this Point. But afcer- 


V. Aal. N 144 
ve; ſhe ed at, the. 
daliae them; and the 
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Award upon the Roll is wrong, hs Gt EE 

will not extend to it. Powell. — — ks 
„ 0. eons, Amgre cite Court This 
wn Writ of Error, and the Error aſſigned was, That 
1 Trinity Term, the Fnire was awarded 


— 414 


id Terk, 1706. 5 Anne Rez. in „ R 


— ** S ic}. JÞJts dr. io dioa fc... 


returnable Craftino Trin, which was before tlie Term; 


now this being a wrong Award of the Court, it müll 
r, which is an erro- 


be intended returnable the Leut after 
neous Award of the Court, and then there is nothing to 
award the Writ by, the Roll being wrong. The Cburt 
ſeemed to be of Opinion, that this was Error, and not 
ves by the Statutes of Joya Sed ang oo 


Sir Charles Thorold verſ fly mit hb. 


2 


Vide ante 


8 54. 
N. 1 


00 Great 


rity to give 9 10 H. J. 9. 2 40 Lib. Aff. & 
3. Suppoſe a Servant gives a/ Receipt, and does not re- 
cave. the Money, this bind the Maſter 3 ſo if he 
takes any collateral Security, a5 a Bont. 

Mr. Eyes. The Queſtion is, if « Servine is Ear by his 
Maſter for Money, if he receives any Thing elſe in lieu 
of Money, Würden this g e r e ty. 
It did not eee e ee Nov 


ID 8 5 


Barnel. A Jieceipe bell toe be u good Dif pc..; 
r 


we ell Kale Wem Cale for the 


Way of Trade and Commerce is of a quite different Na: 
ture. now; Hole, A. Hill of Exchange or -Goldfaith's Noce' 
is not Payment, unleſs) the Party omits teceibing of it in 
a. reaſonable Time; as three Days, when he might have re- 
ceived at 3 but if he gives 4 Receipt and accepts: 
25 Payment, chin ſhall bind him, In chis Gate Sir Cher 
Matt Aare na\Receipt,.. bar the Servant: Where a Mari 
has Ae, ; he gahnat -redeive any 
Thing elle. "common By „i a Mart receives 4 


\ 2 219M; 2;. J Goldſmith s 


the Nüte 


19 
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da this indebd/was proper Matter of Evidence, being the 


Husband 2 * « (8)? 


Wit wor Lier, 1 and Wife for Lite, and if he dies without Iſſue 
Remainder 9 Male living, ar aan leger at the Tian of Hi Death; 
| 2 Reminder co Truftecs for 300 Yeats to'raiſe | 


Truſtees for 
ven. 


Goldſmith's Note, and gives a Receipt, 'tis putchaſing the 


Bill. In this Caſe, it mult be underſtood according to the 


Courſe of the World and Trade; that this Setvant had a 
general Authority to do what his Maſter would have done ; 
this Caſe differs much from the Caſe of a Servant or At- 


torney to one particular Purpoſe, but this is-in N ol 
r. Cc. 


a F 


. Juſtice. No Modern practice will 1 the old 
Law; the Party himſelf may give a Receipt, but a Ge- 


neral Receiver cannot receive any Thing elſe. His own Ac- 


quittance would ſtop him, but his Servant's Receipt will 


5 not. In this Caſe * Servant was ſent to receive : 
This Servant he ſuppoſed had many Times received Bills 


for bis Maſter, and this is an Authority to this e > 
cohſtant Practice of the World; and had this not been, Sir 
Charles would have asked his Servant whit he bad done; 
and when he had told him he had received ſuch a Note, 
tis a firong Preſumption his Maſter approved of it, or elſe, 


tis to be preſumed, he would have n Ad. 


jornatur. ee claws: more Matter of Evidence 
than La; and any Jury at Guildhall would find Payment 
by a Bill to be a Payment, it being the common 
Practice of the City. And he propoſed a new) Trial; Whe- 
ther the Servant Had Power to receive a Bill, and give a Re- 
ceipt; which was agreed to. Hol. In this Caſe, the Receipt 
af e Power, & the Ruft of the e. ; 


- . "I" wth, 1 * Ti” 
101 553 ion e Ah dur nate 8 a 


Auureus verſ. J. e 


Sitten Tv 


HE Cie was this: 4 Whos to Biddala 


ters Portions; the NHusband Iſſue Male at the 
Time b Death; Elte Male ſbon after died 
ut Iſſue Mule; the Wiſe dies; the Queſtion was, if 
this Term cod riſe up in "for" the] Benefit of the 
df Daughters? 


Trinity Term 2 © Avi Ree, ER 
Daughters ? The Opinion and judgment of the Court was 

that it ſhould not, it being a Condition: precedent. and not 

a Remainder upon” the Determination of the Eſfate · tail. 
This] was reverſed in the Houſe of Lords, upon 

the Reaſoning that Mr. Raymord urged, vix; That the Time 
of his Death related only to the Ventre ſa mere ; and then 
tas no more than an uſual Limitation ; rhe: dam. 


wet 2x oe En un 1 


(5) Roman obj, dhe ch Gantt Wld het ve 
verſe a Judgment given in another Court, unleſs they 


could give the ſame Judg ment the other Court ſhould have 
given; which in this 2 be, becauſe the Plaintiff 

in the original Action was dead, and the Court cannot gire 
Judgment for a dead Man. 1 | 
Acuon for bonis aſportatis in Vita teſtatoris, but that is by the chan » 
Stat. E. 3. Holt. If this Court cannot give the lame! adgment r . 
as the Court below ſhould have given, tis becauſe the Suit n no: 
„ But this Court 

will reverſe the Judgment, which otherwiſe would be 2 
Fond his Aon ud by honor aan Baees is xes 
22 


p OH 1 SIT) ANY ! M7 


(ic) Rur Cur": If a Nas „len g of dh a tune, geg 7 
as thar tho eee e e eee * 
every Man, as in the Caſe e I 
mmm . You ile 


Mol 41 wd ts pen po 
(ieh ber the Plaintiff in Rerr = Noni, or where a vs 
is affirmed, or a Diſcontinuance, — ul 


r agen no Caſk b * 
1 9 Fi Md} N 11 


lh 1 * 1 8 ** 150 
Hel citeditheſs Cate to\hew;/ that in Cul of na 

an Eſtray, tit make a Demand poo ne 
of what the Arnends ought t6' be for. the Keeping 3" and r. 


the Lotd ough 
den, if the Party thinks the Demand unresiombie, be 
Aa » ought 


| 5 90 2 TE 7 2 A in bk 
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 oughe to tender ſufficient Ainendsy/ but i he tender inſuf- 
ficient Amends, the Loni ought to take Iſſue, and let the 
Jury ſettle what the is worth. Ney 144. Goal, 
150. | Noe; In this Caſe the Action was brought for an 
By Gb; and by the Replication it a that 
l an Eſtray, 
and became the Lord's Property. Hole. It became an E- 
ſtray aſter the firſt Proclamation, and not ſooner; the 
| Owner is ſubject to pay for no more than a Year's keep- 
ing, which ſhall: commence ſrom the Seifure. Powell, The 
W 


(z.) Sergeant Weld. The.Queſtion aroſe + Deviſe 
2% (13) cn wt Tha —— — 


the Intert of the ſhall. be ſupported if poſſible ; as 


— Jon a Stiles ſhall-be my Heir, this carries a plain Intent that 


© the Deviſee ſhall fland in lan df che Heir) 


ſo a Deviſe to 
one for ever; and this is 2 
leaſe of all his Eſtate will exringaiſh/the Right. The Word 
Her oditament is a common Word, and tis here accompa= 
nied with other Words; tis a Word frequently inſerted in 
Conveyances ; even in a Leaſe for Years, nay, tis fo com- 


monly put into Leaſes, chat People ſcarce think | it ſafe 


OR; wes K. Now the Intent of the Deviſor does no where 


” : * 
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„er nor will this Word bear ſuch 

a Conſtructi Tu true, the Word Hereditas does im- 
ply the meer. but the Word Hereditament is the Thing 
Gia. 203. The Word He- 


| 11 e an ne a Man has by Deſcent, 


5 eos. No 


but alſo vihat he has by Purchaſe: If a Man has only an 
Eſtate for Life, if he gives all his Hereditaments for 
Years, why this will paſs. Moor 373. Hob. 2. 2 Saund. 

1 Ven. 299. Tenant for Life" of Lands levies a Fine 
the Warranty deſcends upon him in Re- 
dy will ſay, but if Tenant for Life levy a 


with Warran 


Nine, he in Reverfion might habe enter d ſor the Forfeiture. 


| Where # Wareancy excinguiſhes a Righr, A Neleaſe of that 
R 6 aa The Pleading u Reburtes | 
4 


277 2000 


— — ͥ — 
ſhews it doe not give 4 Right: For the |Conchulion is 
not Judgment fi Alis, but is by Rſtoppel. * ee 
29. Ia Man covenants to make further £ 
Man is not bound to convey: with Warranty, — 
no Conveyance, . but only a Bar. 1 Rolf Rep. x. Ne 
190. No Doubt a Warranty, ſo long as it accompanies 
| 1o Ms Gilbert. As to to the Objeftion, The Ward: Heradud ©". | 
ment being mingled with other Wards, Lands and Tint: 
| mares, the Cour will nor. intend, when People ang cane 
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veying that Words are uſed for taut 

Roll Alr. 83 4. The Statue of. — — 
yok in Evidence, DAI I r ee 
| 8 The Wond Heveditadions the Dab 
which I have an Eſtate of Inheritance. a Mar kad aff + 

his Hereditamens in D. this will carry all whereof he hass 
an Laber es and dl Frchid b. el Heredia - 
ment deſcribes the Thing of which an Eſtate of Inheritance” + 
may be; and carries that which Lands ur Tenemmerits will 

not do, Vc. as Common, c. And. the Pleading is quod 

dn ut Jus & Hereditament' ſuum. See the Caſe in 
Vent- 299. He-{aid; he did not go upon the Word Here 
dam, but the Word Iuteraft; In this Cale he ſaid the 


perpetual went a great Way to carry a Fee, and cc 
on wall nax be bete en the. Charge gal 
N e e 21 dt And 


Kitt PHOW $6 bis} 
6060 Heb. See: Beit 165. Babe Bens for Life, Feanent 
Reminder to his Wiſe, Rexainder to his firſt Sm in Tull; u,. 
the Son is at Age, the Father makes a Feoffment in Fee 
with W „and takes back an Eſtate to him and His 
Wife; the Husband dies, the Wife is remitted, but the 
Collateral Warranty binds the Son, for he is not remitted, 


(I.) Holt. If a ain or Sis if Debe for Mo- 
1 Lands, he doubted not but an Ac- 3 L.. 
tion of Debt might be r tho 
1 chat dcn yer thee Loi that he 


* 


— VIS — TIDY 8 


err 


doubted not but chat it r een dhe Starure 
o H. 8; For wheneves: 4 Statute gives à Right, it muſt 
by lar of bree $1 ire a —— And the 
K in fch Caſe s Bar which SOFT | 
char. n RA | 15 be 90 


Debt or Ac- (16) Prwel. 11 1 i Non B-. wo by Grb 


end; ciaed Sanur be; ru Cubes: * Ang If the Party did 

not take it as a Debt, but ad (omputandum, or ad Merchan- 

 dizandum, it muſt be an Account, * 

Benefit of an Accountant; Which is, he may 

| robbed, which ſhall be a "god Pea in the Il Ca 
not in the Hirſt ene Ii] 

„ Toles! nubdle Ul ech ge ak id, 
— 6 . Abs e be ebe 
n . cher chan in Paper, yet if che Time is out for the Entring 
ment of Cots. jt up upon ends this Court will not give Leave, 
or Motion to amend the Declaration, Nen Fed 

RO eee 4A 3 l ih 1011 
by 7 Nen! : * Park g 
EPs e abr this Titas an ne 2 
| 72 i= b) obe Bulle v Camden, on a Foreign Bill of 
Declaration. to pay according, to the Quſtom of Merchants ſo much 
Money, at two: Uſances, vis, at Amſterdam'z* but it did not 
appear What the Time of thoſe Uſances was. Holt. Ch. J. 
BPI Vr 
. bere; but not of that at Amſter ee e In ſuch 


. Cale, you W ene in your! Declan. 
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(1 De 


. | Condician 
and a Condition only to fave apainſt Eſcapes 
ſuffered by the Party himſelf. - And then à Conſtruction 
of Words ſhall be according to the Intent of the Parties: 
1 Leu. 63. Telv.i9g7. Hob. 14. Dyer:306, Owen 100, 
Dyer 17. A Condition ſhall be intended for the Benefit 
of the Obligor, and is in Nature of a Defeaſance ; aliter-if 
the Bond had. been ſingle; For Conſtruſtion of Condi- 
tions, lee Hob. 304. Hut. 40. 18 Ed, 4. 28. 1 Roll Ar. 
417. A Bond comficianed 0 commit Maintenance is 
void. 2 Leo. 107. Moor 186, | 100. 101, | 
| Hobs A Bond 28 five s Mat Manie facts an aku 
AE EROS. DE RENE 2 en S 
bring him off: There is a Difference between ſaving a - 
Man harmlefs from an Aden, and 4 For in 
ſaving 3 


EBT upon. « Bend conditioned/co fave bam gaz 6% 
leſs e r E. punt Bips 


1 Mich. Term, I 5 Anne Reg. in 1 N 


Condition againſt a Statute, if tis void in Part, 3 
— See the Stat. 2 3 H. 6. c. 10. 100. 101. 1100. $3: 


oh Jo: "tha bly bc DH! 


2. Otion 6 ſer ale n A irregular! enter'd 

— ( Mons p, and to fer afide the en — a Charles 

and — | of Banbury gave a Warrant of Attorney to enter u 
"= te 
y the Name of Charles Knowles Eſq; It appeared 3 — 
the Bond was by dhe Nas of Chunler Rel of Banbury, Tc. 
The Court ſet it afide ; but ſaid, if a Nobleman will ad- 
mit hirnſelf 70 have a wrong Name, ſo that ĩt cannot 

appear to the Court that he is a Peer, he ſhall not after 
ay nn. and ſo nw 194, Nature I Ba 
ecution. 


Vide ne G9 Mr; Salle cited the Caſes Geng a as to 
14 + yolders forfeiting their Eſtates by exceeding ther Aab 
— rity z as for a Tenant for Life treſpaſſing upon the Inhe- 
ritarce, 1 N29. 1 Vm. 123, 163. 1 
_ Hutton 102. Hethy 5. He compared 
the Caſe ot a'Copybolder to the Caſe of Tenant ar Wil; 
wig. That which could be a Determination of che Will at 
Common Law, is a Forfeiture of his Copyhold. 

Mr. Eyres. Tenant for Life lays = Cuſtom for all Wind- 
falls of Timber; a void Cuſtom, being a greater than 
belongs to his Eſtate. This-is a Cuſtom to take away that 
Right from the Lord which the Law gives him, without 
any particular Reaſon to enlarge his further than 
the Nature of his Eſtate allowed. Moor 8. Hit tit. Devij 
12. A Cuſtom for a Feme Covert to deviſe is void; 
that ſne has no 184 161. Winch 8. Where a 
Cuſtom is for the Benefit of the Eſtate, there a Cuſtom 

good; becauſe of the Conſideration 


Forfeiture of his Eftate; bur why for this ſhall t. we Lord 
1 e 
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loſe his Property ; for before they were blown, down, the, 
Property was in the Lord, Oe. Godb. 234. This is 4 
Privilege too great for the Eſtate of the Copyholder for 
Life, and ſo a void Cultom, Mr. King. Tis not ungea 
fable, ths at che original Gras thers might be ſpe 


cial Agreement between Lord and Tenant, that he ſhould - 


not be liable to be enter'd upon when any ſuch Accident 
happened; and in Conſideration thexeof, he might poſhbly 


promiſe to plant young Trees, or do ſome other. At, C. 


Hol. *Tis agreed, a Copyholder has a polleſlory Proper: 
ty, and K .:,-: Poſſeſſion is gone, his 9 18 — ; 
now ſhall the Severance transfer the Property, Nc, Papel. 
Suppoſe a Cuſtom, If the Houle fall, the Materials ſhou 
be the Tenant's, could that be. good? Again, ſhall the A 


of God do a Wrong to the Lord? Frank-bank ' was, tO prank. 


encourage the Tenant to go into the Wars; if they Were 
killed, the Lord would not take the Benefit, but gave the 
Eſtate to the Wife, to encourage them to fight; and this 
well thought was the Original of Frank-bankx. 


Queen verſ. Dr. Drake. fn; 


Paſeb.s Anne, 


(4) Go. As to the two Points ; Hirt, Whether Trim. axe, 
' — this be a Libel: He was of Opinion the Words 


and 


were a Libel. Secondly, I there be ſuch a Variance between Variance be 


tween Nat and 


Nos and Nor, as to make it à material Variance. 1. This is x. 


the Caſe of a Libel founded upon a Writing, and not like 
the Caſes of Words; for there tis ſufficient to find Words 
to be actionable. Reg. 169. 2 Co. 407. Dyer 75. 2. The 
Words are materially different; for the one is a Negative 
Copulative, and the other has a different Senſe. There is 
a Difference between an Action founded upon a Deed, as 
Debt upon a Bond; there, if there be a Variance, one 
may plead Non eſt factum; not ſo here. So he concluded 
that Judgment ought to be for the Defendant, _ 
Powell. Tis a Libel, and a very virulent one. And this 
Variance is a meer Slip, but ſuch an one as will occaſion a 


Judgment for the Detendant. Not may begin a Sentence, 


but 


— 
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Tenor guid. 


88 ; for if Judges S ave ſuch a Power it may be carte! 
8 Es 


| Ad eſfectum is not 


clare for more, but if the Jury find the ly Wards cha 


* but Noe anner; it a Relative, and of another Pare of 
If the Court was not to ſtop at a Word, where would 
be the Ne plus ultr4. Hob. 179. Telv. 46. 1 Roll 2 Cro. 
408. Obj. In Declarations for Words, you ſay in hec verba 
Anglicana ſequene' a Whith Þ i. ft as ecundum tenor 
1 4 Fry Words N but lizere ſcripts 
manent. Again, in ati A the Scandal is the Matter ; 

here, the Writing, Lt. Cro. Car. 3 28. 11 Rep. 131. The Word 
Tenor is by conſtant Uſage become a Law Term; and is 
to be an exact Copy, r the Cale of The Xing 
PINS. Rep. 169. 1 Sid. 155. 

N. The might be ill, in giving a Looſe 

in ſuch Caſes as theſe; tho' the Difference ſeems ſmall and 


of Treaſon, and endanger Mens Lives by Inferences. 
The Books are full of the of Variance material 


and immaterial; but you do not count there upon the Te- 
nor, but upon the Record in general, as in Words, c. 


good. In Law there cannot be a Tenor of 
Words; for there is no Original to compare the Tenor by; 


for the Words remain only in the Idea of the Mind. 7H. 
6.18, 19. If the Tenor be a Copy, which muſt be in- 


tended, a true Copy, then how can the Tenor admit of a 
Variance," be it material or immaterial? A Man may de- 


are actionable, tis good. Dyer 76. He thought the Caſe 


of Sir Join Hanes a lille ſhaken. Cro. El. 503. In Car. 
11's Time there was an Act, that to ſay the King was a 
Papiſt, a Premunire ſhould be incur d: Suppoſe a Man had 
been indicted, and a Jury found, that he ſaid he believed 
"the King to be a Papilt, | he could not have been found 
guilty ; for to ſay I believe a Man a Papiſt, is not ſo much 


as to affirm him to be one; for the later implies a Know- 


1 ledge of his own. He thought it not to extend 


es of this Kind, for Fear of the dangerous Conſe- 


| quences; and that Judgmen udgment ſhould be for the Defendant. 


Hol. e a N 


0 


I Works 
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Words a Variance ſpoils the whole Information. Secondly, 
The Tenor is the ſame as if it had ſaid in hiis 
verbis, 5 Co, 5 3. 1 Fand. r If it had been in Latin 
it had been good ; becauſe the Matter and Subſtance is de- 
ſcribed in the Form in chat Caſe ; but in this Calk tis 
— re any ober Matter and Thing, by the De. | 
ſcription and by the Words, Secundum tevorem 2 © 
_ No Di 'rwixt tranſient: Actions * 
rong, and Words; ſor Words are an Injury. — 
had found no Title to the Libel, whereas the At- 
e 
been t. What Rule the Court 
— ceillipg;. but- where ſhall-we top, 


if we begin ot any | 
2 C 32. Nu 152. were cted for Dechraions in Words 
for more than is Found. | 


nn bare Wie of kn: ne 


Open veel; Sn, 
Defendant in in 
60 T. was Execution neger e 
twas 


Suit of the 
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N. 9. = -; Saris lic * bag 102114 mw «Mio: toon Nad d 
. 2 Eee. geilo in Fee according to the Cu- 
2 Thoda toe bn a — 


ab 


er 


Cro. Car. 410. N , 361. Where u Cuſtom does not 
provide for collateral Matters, it ſhall be 4 by Com- 


I Leu. 172. 1 Sid. 267. If that Caſe in 
tis hte chink l this Gul, there is no Title found 
eee nr is 4 Right againſt 
* Right. 2 Tis 


- 
— 


— 
Mith... Tam Bos. Abbe: Reg. E 


Dana. ar 1 400. 1% J. 0. 155 2528. 
2 Rall. in a compleat Copyholder before 
7 — and his Poſſeſſion will male a Ne e 

tris Perhaps the Minute Book may warrant 
1 Amendment; where the Cuſtom is not expreſs, there 
the Common Law-ſhall guide; und there, if i is but 
one Son, the Common Law ſhall have the Preference, and 


. 


ere 
e e e 
to the Caſe af the 
Diſcent of the Demean and 


ding to the Common Law. Holt. 
If the Father be diſſeiſed and dies; in Bu- Bug, the Right 
is in the youngeſt Son; yer at leaſt the Heir {hall enter; and 
then the younger Son ſhall re- enter, If a be 
granted de note out of Land in Kent or Burrough Engliſh, 
CE e Nec I 


— — Or's Le 


bel good, if the Matter 


t if din falls, an Alien will lie. In 
min + if the Matter is refle&t- 
Man playing at Cudgels with his Wife. 
aim yinrediercirels cough 
without 


i! 


. too. "a; ee pod —— Reg. in 5 N 


| 3 


ts. Dad. At... A ts. Se. — S dn Mt. 


* the Innuendo. © Powell allowed the Books to be Law, N 
that where the precedent Mater 5 not Oy the 17 
mende will m Ni WT, dict! 
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1 Po. 


i . Iden, for thr che Deſendaces Rinſe d Rv 
Fee roſe aſſembled themſelves together, and hindered 
1 The Exceptions taken 
mu were, That it did not appear what Office this Bailiff was, 
and ſo this does not appear to be a Crime; and the Addi - 
tion of the Words riozoſe, Nc. are only Aggravations. 3 Mod. 
83; Sir Robert Ackins's Caſe. To make a Perſon guilty of 
a Riot, there muſt appear to be an unlawful Aſſembly of 
three and more Per with an Intent to do an un- 
lawful Act, which muſt be done; ſo Hale Fl. Cor. & Coke. 
The Verdict will not help in this Caſe; for the finding of 
che Jury to be done riotoſe, will not make it ſo; if the 
chief Fact does not appear to be ts, the Verdict will not 
help. Brook Riors. 3 Cyo. 697. 3 Inſt. 176. . 10. 

The Manner of dag a 1% Thing 
ful. Lambert pa. 163. Though this & in dull Thing, 
pet it is no Riot. 3 H. J. 1. In an Indictment of Riots, 
an unlawful Aſſembly muſt be laid in terrorem Populi Regis. 
3 Cya. 489. 1 Keb. — 12 Aſize 32: IR following 
| Serj. Broderick cited, to ſhew that Cauſe 
of Challenge, even. by che Party thar is © ; for if 
the Court ſees there may be Partiality, cho che Parties 
Conſent, yet the Court ought not to ulſer it, left Juſtice 
ſhould not be impartially adminiſter d. 21 Ed. 4. 21. 1 

* Moor 353. 3 C. 663. 

_ Hole. 'Tis not the Adverbs Rivzoſe & Range will make 
the Offence, but it ought to appear what the Crime is. 
. Solicitor General cont. "Tis that the Parties can- 
not wave the Benefit of by Reaſon of Coſi- 
nage. Auſw. If the Law gi 4 — 
ith es an Alien have the Medietatem Lingue, 


eil 15 15 
140 81 FR 


bas 


but yet the Court ſhall not grant it ex Officio, bur-the Par- 
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ought to pray it. Dyer 107. He agreed, that if no "_—_ 
2 5 a Riotoſe, Te would not ke it a 
dem: but then it will amount to a and * 
they are found guilty. If People, that have nothing to 
do with the Corporation, will Clamoribus & Vociferationis 1 
bus hinder that Election, this is a Midemeanor, Hk. 
Never think to help an Iadictment by a. Verdict, Eyres. * 
Tis al good Information ſor a Riot; "> the. arlt Obs ⸗- 
ion, That tis not ſet forth to be an unlaw ful Aﬀſems © - 
40 an ill Intent. 4%. This is. not Hegeſfaryz but ts 
doing the Act is the Thing and therefore. it mult be in- 
tended to 3 to r A hong Shouting, We. rr 
Rafs. Ent. E ee oe | 
done -unl 


lawful Act, r 2 the Hindring could be 2 s — 
Anſw. Ir appears they were a . and. the 
Bailiff be choſen only to be their Receiver, yet c u—tlt̃; ,; 
lawful pe: For _ him. Reg. 106. Treſpaſs 
r 4. and a Riot may be Clamo- 
ribus. Raft. Ps 3 And the Halit be a privite Officer, 
et it would be a Treſpaſs to hinder the doing it; 
If the Hindring were by my, would: be a Riot. /2/Cro. ẽ ſꝗ2 w 
606 or 604. Ii not uſual to ſhew-the Manner of the 
Fact; the Nicroſe will not make the Fact a Root, if the 
ſpecial Matter in the Indictment ſhews it to be none, which 
he ſaid would anſwer Sir Rob. Aline Caſe: For there 
n 

ther than twas laid. Holt. Surely it ought to Vr xe 
the Aſſembly came together to de an unlawful Act; but if 
ek AR, or coli Liang Wo three do 


to hey hex Con as to maks ita Rive?) If 'twas an A 
ſembly of People together in terrorem Populi, as in the High- 

this without more is n of W 
'1 
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nah (ho Hinibund ——— 
vyaFne detroit rome ceo to the Uſe o 
d Aare, with a ; who conveys to the Plaintiff. 
e what Eftate ©s conveyed. by this 
Wille whether wn Eftare of Inheritance. 2&5. If the 
me > nar A co the firſt he held it a Fee, becauſe 
'of the Charge. Co. Lit. 8. The perſonal E- 
Mate is mot, in the ye of the Law, a fufficient Eſtare to 
Alwe n perpetual Charge. Tix. 28 Car. 2. Rot. 987. 2 
Lot map 149. OI © vo che Foe of 
org 


2 And) 26, 
Rebutter,, 


Tn 
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bf * 
ie arg on 2 Wil 


LON 
ga ito. _ learned 5 15 Signifacation, but | 
mn Parlance and Intention. Cra. C. 447. 1 7 308. 
hy Car. 450. 1 Saund. 380. 1 tabs Hob. 2. To the 
cond Point of the Charge, the Will ſays, 10 be delivered by 
my Executrix and ber Aſſigns ; which muſt be conſtrued as if 
to his Wife and her Aſſigns; for it ſeems to regard her not 
only as Executrix, but as his Wife perſonally, who was the 
Deviſee: Then the Warranty ſecures the Plaintiff's Title. 
Vaugh. 392. * 27. Brook tit. Wat. 31. 19. FH. 6. 59. 
Powel. t to be fur the Plaintiff, |chipfly;on 
the Warrant. NI e of all my Lands Tenemeots ohd He- 
reditaments, he could not allow would carry a Fee, as Powis 
held. The Word Heregiramens doth not figufy the Eſtate, as 
Inheritance doth. Deviſe of 100 L per Annum, paying 40 s. 
a Year for ever, mult be a Fee of the Rent. Cro. 
Fac. 1 Roll Abr. 835. 10 "Cafe. A collateral cent 
Warranty may be taken Notice of, as well by Evidence as Wag. 
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e e ee en on on- 
ene Fee. / n Eſtate for Life, bur Hereditament"carries' the Fee; 
i de had nor 4 Fee, then jt was not hin Hereditament; 
and when he gives his Hereditament, he yives a deſten- 
dable Eſtate, vile tis Ho e Lit. 6. 
| Thele Words cannoe. be fatishied, ws: I 4 
che Inheritance, Hob. 2. is Tightly reported, and wrong 

| only a Deſcri Ae of 
Touching the Warranty: a Diſ- 


N ſeiſor continues Poſſeſſion twenty Years, and the Diſſeiſee 
: enters, or brings an Ejectment, the Diſſeiſor ſhall maintain 
. 
| tations; for he has 
tho not a Night to the Inheri- - 
ART ! "Ca «1 
1 51 : ö 
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Error from {1 RROR of a Mars tes Wig: The One- 
Vide ant E F 
2 thoriz'd by Act of Parliament to inquire of the 
Auſcted Elhte, W Ls Nee in den f pad 
r e V0 what not? Or, whether 
that might be found by 3 the Judges but Powis 
held, that Point ought to be decided "ng 

Holt's Opinion, It appears that all 
zaun tad ir the Day he came to the 
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forfeited Eſtates, are veſted in the Truſtees; and 1 e 
Eſtates were deſigned to be ſold for the 


Act; And che Perſon or Perſons 1 79 are 
by This deveſted, tho! e 
on 95h rut he of Ain 


IF a forfeiting 


Ban „Jet thi a ei in the Tru 188 bes 
2 I the rea Perſon: 2 7 1 3 
mainder, ch Eftate and ſuch only is veſted. If 4Perſou | Sy 


MA te by K. James, "the N n make 


Ganz which, 175 hom TY N arty 


of ſuch. un{dictions are li 
red\ro-Place, Petlgs Fr {ng 64] 
rifes from. the, ted; [The Statute veſts ſuch Lands 
as really were K, Fames's ; but not ſuch, as they 2 
Were veſted ; and the Statute gives, 1 of 1 
dition; But to y,.the Tralles had a Power to. lay, an 


innocent Perſon's Eftate. ſhould be Lahle, Ve, would be 
udhion „and Ju as, the. Parliament of, 1 g- 
never intend. II tk e y cannot know. © We. 
the Rings Lands, they cannot Tk and 17 1 5 they 
ought to inform themlelves a-righ pur- 
chaſe no better or other Eſtate A the bt Mat boa pry 


had. Powis ſaid, the Jury have nothing to do with it; 5 . 
is begging the Queſtion. er are to inquire whes 
ther the Lands are v 1 and if they 3 were not . by” 
dice; 10 Co. Marſhalſea's, Cale.” "Suppole. a "Man bb 3 
Formedon here, and the Tenant admits. and pleads, and 
then another is brought in the Common Pleas, the Te- 
nant. cannot plead this here in Bar; for tis void here, and 
on non Io * the N in N was n 
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Koper d hon Titer de n 
98 e tlie 90 5 of Margaret Bly, 
enge Buh an Inliabitant 1 aret's Weſt- 
Nh thts of $. NY e Alledged, Wk 
was divotced From 


long "Time e Aſter tlie 
ia en 10 8. Wa . 
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Th = Dat 300m 2190 Yar? it b. Ml.” 7 918 @ 13 45 
F Lats 1 5 s by Abe tet the Dee wh 
= . "dt then fe ed of. 7 the Queſtion.” Raymond cited 


7 „. 50 10 U. Fey And urged, That no 
Land ca Opinion; and the Opinion of 
Was * ht The Reſolutions on the Statue as to the 
ing). Cb. Li. 111. B. Coke in his Comment does 
not take Notice of the Opinion of Lit. às to the Cuſtom, 
That any Man ſeiſed of Lands may deviſe. He might as 
well deviſe Lands to be had as Chattels, from the Nature 
of the Writ Ex graui Querela. Fitz, N. B. 193. Plowd. 343. 
Mich. 39 H. 6. 18. Fitz, Deviſe, 17. Bro. Dev. 1 5. Lit. Sect. 
167. Beſides, he was ſeiſed of them before the Deviſe took 
Med. Serjeant Parker cot. Theſe Lands were purchaſed\, 
nine Years after the Date of the Will. Here are two Points. 
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17 A if, A Wan of Power, in the Deviſor at the Time, Oe. 
ns Yb 0 to his Intent; which ma ay EY 
b. 0, is pig cheſe Land Heirs are 
to be favoured; and this ac be to 
wan” A Deed, Gr"; A "Man's GH Cp. ws the %.” 727 —.— 
the ihe Fxpofiios of this Satie onght to be ackording 
Reaſon) of. the Cotntzoh Lau- g. ant n Andi" = Dey 
Perſbriy, Tdevts, Infants; Of had hot bien tütned, 
Fang ab by by the Cottinion Lawzthey Gould Hot have 
5 The Come Law Will nor Aw, it Pad eech 
he bK nbt.' For 4 Mat eutmot judlge Acht aß do fle 
Things 1 5 47. Dyer 49% „ Bob: s. E . 
446. Hob. 13 2. 3 C. 401. A Covenant to ſtand ſeiſed to 
n SHE 2 Roll 190. 
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„Pb A Writ of Error allowed [PR 

Juſtice, or Clerk of the Errors, is a 1 38 2 

tho the of the Achs bid kal ud. Notte, nb 
the Notice is only to _ him into — 6 _ 


14 or 15. Godbolt 4396 ot cis 
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Dres. Seiſed of Copy hold Lands in Fes in 
of Burrough Bxęii u, ſurtendered to the 
himſelf for Le; ue rh, tend . F 
mainder to the Heirs of their Bodies. Fry Cur". When u Co- 
pydolder ſurrenders do the Uſe of hit ſelf or Lueg Rermain- 
der to the Wie for Lie; Remainder to the Heirs uf their 
Bodies ; althe there is no Admiittance purſuant to this Sur - 
render, the Son thall have u | ; for hs Faher's 
Eſtate continues in the ſame Plight, Ue. The Count ſean- 
ed dear, that the Deſcent ſhould be ae 8 
by the Reaſon and e. 
. | f 110. 19 ach] 


Hot wrote , 


ro kak 23) oo 
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_—— 1 give unte the Wife of Tho. Jeffery's, and Els. 
. feof woche, all my Eſtare, to be cqually.diwded be- | 
een them. for-their Lives; and after their Deaths, to the - 
We ie of of he. Tho this be a point 

aft ate Tenants in Common ? | V. wil an. 
e nex Term to; be argue. Hefe, 875 
2 150 ae A 10 . . n 
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. viſe of all my Eſtate to my to Nieces, to be 
equally divided between them, during their 
[es; and from and aſter their Deceale, to 
rhe.xight Heim of one of them. 

N Ex That this is a foint Elte To be. equally 
divided, is a Quality of a — well a.f0 5 Te 
1 and the Words 10 be equally divided is 
the Law im Stile 211, 2 Roll Ar. 90. 2 Leo. 

90. 2 be conſtrued, that they Frog take 

8 — oli that the right Heirs of the one 
5 never take the whole; | becauſe the Remainder, | quoad 
the Moiety, js Contingent 4. Leo. 14. 

. * 7 Pengelly. 


 Parigelly. Here art not ſubſeiuent Wonds uf ſufficient 
Force to over: turn and weaken the Forte! of the former 


Words; and upon this the Diſtinctions run. 3 Lu 373, 
374 Sol 434 2555 Rm. 452. Daliſon 57. If it be 


| loſe: his tus Motety during the Life 
4 82 oh other, 5 e a taht equal to the Gontingen cy. 
Hab. The Caſes Mr. Prigely cited, as to the Words pray 


| vided, run on this Reaſon; That if they did not make 
a Tenancy in Common, they would ; He 
agreed to the Caſe put by Eyres, of the Contingency. 
The Opinion of the Court ſeemed to be, That it was a 
Jointenancy ; by Neaſon of the Danger of. the contingent 
Remainder, hib otherwiſe might be loſt. Adj 
Nez — deliver de nf 

Opinion of the Court 1 rr 
an the ow n by eh 


8 vert. Laid Gn rorge A 


mot F exhibired- Articles of the/Beacs as aeg 

her  Husband the Defendant ; whereupon wal Mes 
he wa od n hep he-Pracy Gor ©; — 
| Northey moved to diſcharge the Recognizance, upon a Sug- 
geſtion, that my Lady Was conſenting 3 and his being 


bound was upon her Prayer: 
it before: the Condition is 


Holt. How can we 
? Beſides, - if my. Lord breaks the Peace 


any one. elſe, i a Fork of his Reconizacey 
bee the Morin, 


ae 2 — . „ . 


0 ) ore; In this Oaſe oh Ch. 

* Nesse henever a Copy See 
Evidence, ns os Dn \ Deed for aſs Cu 
ſhall be ſo allowed; and a Copy of « Deed is good Eridenoz, 
| where the Deed is loſt burnt, &c, or is almoſt worn out, 
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of the Deed it {elf — of vOrpy of a Decd 
hy olled'is only conclufiue to thoſe that acknowledge it; there- 
fore tis necefary' all Parties to it acknowledge it, and chen 
Na. but tis ald nedeſ- 

; where a Man's Evidence conſiſts in ſuch- Copies, 
n that has the O- 
r 
N rn 


An 1 REY Saud. 


— quaſh an Ondee of Seſſions; 
which was to Force an Adminiſtrator to refund 
Money the Inteſtate received with his Apprentice z which 
„ He took two Ex- 
ceptipns ; 'The one, that r 
named in the Statyts 5 nor was it a Trade at the Time 
the Statute was made. 5 cited a Caſe adjudged ſo, of 


Kerne which fo uſing the Trade of a Mer- 
— 


Adminiſtrat 

ſeemed to be firop aly z — — 
the Matter of Aſſets? 5 yn phe tory. 
ment, which an Executor may lead, and which 


Seſſions, are in Nature of Judgments ; and would be al- 
lowed of in 2 Ne by the Adninifitator ; which the 


N n d Cake To this hgh c Error 


lies in either Caſe. To this Choſbive urged, That # Cortic- 
ne ui of Ber; bie ö 
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ſuch Uſe of them as the Tenant may think proper, either 
to ground a Fine upon, ot mae hiv. Defence: He ſaid, 


Hale was of Opinion, Ny an! Acorns go apainſt the 


WII n T 


Lori 3 verl. Shaw, 
= reane rodeick ove for a new Trial, a 


Y Hok Ch If. x Land of «Manor ie le eg 
nant a Sight or Copy of a Court-Roll, to make þy te Lord. 


Lord. The like Law as to @ Corporation ; * the OO PT 


1 


under the Duke of Laa his Hand; . 1 


re uryman, to this 
himſelf obliged to him, and would quit the 
whenever 'twas in his Power, &e. ———— 
162. 2 f. 48 4. vir Edward Northey tons. — 
ters to to deſire them to be ready, and to fob 
licit them to attend, is into a ; 
ul ITS far as it tends only to ſollicit 
to get a full Jury. an Affidavit, chat the 
. s had Notice of that. Leteet be 
fore the Trial. Roymond. Tu only & Larter to the Gen- 
tlemen to come and do their Duty, and to utrendy and 
tends to no Diſcovery of the Matter of Fact, nor u pre- 
the Jury; and the Concluſion is only an uſual Com- 
pliment, Which I hall take as a great Obligation, and ſhall 
be glad of an Occaſion to thew how mu 1 am your Hum- 
ble Servant. Holt order d the Attorney to be ſworn, if he 
knew any Thing of this Letter before the Aſſiſel; he was 
| ſworn, and ſaid, be did nat know of it, any otherwiſe than 
as a flying Report. The Count for — 
more than the nſuat Compliments. The Dube of Lan 
was a Stranger to the Mun, but he was a Remainder-Man; 
OT NC 
/ | 
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Fully for 2 Son.. Holt. But x Father. ought not to make 
TEST, Anchorley or Notdlicy for his Son. Lord Her- 
 bert's Lady was the Duke of Leeds his Daughter, But the 
Opinion of the Court ſeemed to be, not to grant a new 
e W 9 
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18 4 ORD ch. Trevor. Alpe af d Cloth, 
— : 01 ar On Jl. Af rg < ar 
. is traverſable; 3 Lev. 20. 1 Leo. 50. 2 Leo. 206, 3 
. ocherviſe a Man might be twice charged; for ſuppoſe in 
the Avowry Damages are given; then 
brought Tapas and the Tenant pl the Recovery 
in the Replevin, this ſhall not conclude the Lord; fot 
-* © *twould| be very miſchievous, that the Lord ſhould be 
concluded, and not be able to {ay that he was not his Bai- 
e PC 3 Cro. 
134. That Difference in Cro. he agreed was an Authority 
againſt him, re on” to the. con 
trary, and ſo 1 Roll Rep. 46. Alſo a Difference betwixt 
Treſpaſa, Telv. 148. dle fu u for raking Car 
tle, in the one Caſe, not his Freehold, is a good Plea. Sed 
non e cumverſo, for I RN 
tit, Thav. 3. Bailiff or not Bailiff may be given in Evidence, 
4 fortiori ed. An or Conſent ſubſequent 
vill amount to an A e. n 
er e 


ro poi bo e and Lee. 


- gh e Protibition to the Spiri 

tual Court, .upon a Libel there for theſe Words, 
le is 4 great Rogue, at | great a\\Rogue as. ever was bung d; 
ne ee Drs Views A Prohibi- 
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Hal ſaid, If A. call'd B. x Son of a Whore, he cannot f 
Libel in the Spiritual Court; but his Mother may, be- 5 
cauſe in this Cale tis no Spiritual Defamation to the Son; 3 bow. 11g 


but tis to the Mother. 
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Queen and Hickeri 81 1. 1: 


10. I Il was 3 
8 'H * an Aſſeſſment, which ner ve 
he wth the other — 3 1 

the Land- Tax Act, which! wal ent a” er 
Parliament, held in November, quarto' dum Regina. Ex- 
ception was taken, that in the Indictment the Act was not 
well ſet forth ; for tho the Writs of Parliament were re- 
rurnable the 1 ach of June, 1 
Indictment, and right according to printed Bock, yet S of 
— * She Sefionis did not cots an 
* A | 


Queen and Harris. 


Arris was indicted for riotouſly entring the Cloſe Indiamee 
IId 3.8 and cutting don and carrying pff , a 
twenty Alhes and thirty e de-Bonis Y Bott 
Catallis of N. & and his Wife. 
Pengelly for the Defendant ſaid, could not. call 1. 
then: Fara WC Catalls of the Hüsband 3 "Wife, and be- 
4 that Reſpect, the whole is void, and muſt be | 
_ quaſh'd; being different from the Cale in Lach 173. where | 
the Offences were did: and over — | 
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. l Dawley, . 
| Warrant of a Jultice\of Peace upon a common 
ee Baker, for e his Trade on a j, contrary to 
| the AQ. Exception to the Indictment, that it does not 
the Conviction was within ten Days after the Fa&; 
Which ia the Time limited by the Ad; the Indiftment 
lad only \debito: wade cpu. | 
1 Hua was of Opinion, chat ſince twäs ſaid-thir-hs wes 
cotivicted,- it ſhall. be taken for a good Conviftion in all 
. N 
wat 
— f -Baking 1 
1 rr 
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eligion. ot — — 
aul upon the fixſt Day of the Term, * A 
"ral came into Court and nbi the Plex o be ere, by 


wi « a ſpecial 
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a' ſpecial Mandate from the Outen; whereupon ” 09s an 
wat Vide ant. To” FI, We Kant and 
Smith. | | 2091 T | | 
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Tue . oenifed upon ra nfo vs 
mations for Riots: The firſt was for hindring Ty, 
he Bali and Burgſſa of Bude i tit Choi of a he, 
Bailiff for that Co and the Information en 6; 74 
forth, that the Bailiffs and Burgeſſes being aſſembled to 
chooſe a Bailiff for the Butrough of Budeh, the Deſen- 
dants Rioroſe & Routoſe — & n. * 
binder d them upon the ſaid Election. 

The ſecond Inſormatioti vas for deal opti he Dot 
of the Guildhall of the Burrough of Budely ; which ſers 
forth, that the Defendants 23d of October did aſſemble 
— —ẽẽ & fie Aſemblat' did break 
open-the Dive ee een vocat * U 
the Buzrough' of Budely pred. 
* "The reo Informa were mored in Anelt of per 
ment; and after ſeveral ſolemn Arguments, wal] 4 

Hole Ch. J delivered hs Opal e dhe Wau this 
Term, that both the Informations N r and 18 
amen ought de befarretied. 

"Tho f net-ighbed}-betaald ir dh el e ay 
* they had to chooſe a Baihiff. But if People hae 
a lawful Authority to chooſe a Member of à Corporation, 
and above two come wich Clamour and Noiſe" to diſturb 
them, it will be 4 Riot, and 'tis a Treſpaſs; fo tis of au 
Franchiſe, Deum and Chapter, Tc. 29 EA. 3. 74. Regiſter 

103. But in this Caſe it does not they had Au 
rhority; (which ſhonld hase Nes the either by Charter 
or Pr io; *ris their having à Right to elect that 
makes this an unkiwful Act. If chey 1 
be no. Riot; but their having à Right, and the Deſen- 
dants ating i n Oppoſition to this, in a tumulxuous Mar- 
ner, makes it & Riot ; but here the Plaintiffs Right does 
1 | > not 
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BA. otherwiſe it ſtands for nothing. | 10 Rep. baten 


it, tis not neceſſary to ſay they 


Wi 
8 3 1 . 
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not appear. Therefore Julgrent mult be ande on the . 


firſt Information. 
Then as to the ſecond Information, tis ill; becanſa t 


does not ſhew whole Houſe it was. Tis faid they broke 
open the Door cujuſdam Domus; tis very well known that 


in a Declaration, it would not be good to {ay that he broke 


| open the Door cujuſdam Domus, but it mult be ejus Domus, 
OED 


to be the Houſe of him that brings the 
er indeed in an Indictment for ſtealing a Horſe, it 
bas been held well to {ay equum cujuſdam ignoti, becauſe it 


appears that tis not his on; and there the Indictment 
well lies. But to make a Riot, there muſt be an Aſſembly, 
and an unlawful Act done. It has been objected, that tis 
{aid to be in the Guildhall of the Eurrough, and that 
would be tantamount; and like the Caſe of a Riot in a 


Church. To which anſwer, i ſt, It does not appear to be 


the Guild-hall of the Burrough, it only ſaying voca Guild- 
e e e ee the Thing; and 


beſides, it ſhould have been in - Latin, according to 3 6 


Caſe. And then taking it that Gul. hal is leſt out, tis no 


more a l dd l CARTE eee 


; 2 f ia hal been Gafficzently (deeribed to have een 


' - © the Guild-hall of the Burrough + Budely; yet it might 


not be the Guild- hall of thoſe People thus led; for 


Burroughs may belong to Lords of Manors, many Bur- 


roughs ee. Manor, and» dul all ny belong to the 
a' Manor 
The Books are obſcure in the Definition of Riots; I take 
aſſembled for — 2 
F and. as to 
CAR will make a Riot, or:Treſpals; ſuch an Act a8 
U make a Treſpaſs will make a Riot. If a Number 
Men aſſemble with Arms, is terroram Populi, tho 
0 Ad is done, tis a Riot. Hobs 91. I three come out 
anne 3 H. J. 1. Tho 
may ride with Arms, yet he cannot take two with 
Ae himſelf, eren tha his Life is threatned; for 

he 
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| he is in the Protection of che Law, which is ſufficient for 
objected, that dna voto - = 


eee 
ſaid in terrorem 
Information tis well without ĩt; for in thoſe Ribs, 
are Riots without any Act done, as going artm d, c. it 
| 1 — tile but when/an Ac is done, 
tis other wiſe. dir Robert A Caſe is no Not, betauſe = 
my to claim'a Right. If ſeveral, thinking they have 
t to elect meet to aſſert their Right, if chey do 
it in à Molent Manner, tis mR 1) — 1 


nne 


ich 


ae e conventene'Number-g6 

is incloſed, and they 

becauſe they go ? #18 an} rt 155 
lis not ho —— 


2 bee oberen Rip 3 for to lay 
they aflernhled riotoſe & roaroſe,” and committed an unlaw- 
ful AQ, is ſufficient, for that is a Riot! / * 3904 e 1 
HD rd Ch. L Ha delivered: this as of 
che 3 and 2 0 upon 
dee Information.” er rec en Lan and 
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GA. Called B. es, B. and his Macher L. bal in Sant 
4 the Spitirual (burt for Defimation) u Ter Cal- Lies. 
Top! _ a mh mount Mother 4 #bore, 3 
for the Defendant 4 That upon a 
Lb f. bat Coutt for 'theſs: Words Ben r 4 
How of 4 Whore, and tby Marber is 4 Büch; a Prohibition 
n becauſe. che latter Words made thertarmer 5 24 
; fo there, ſor the-Womanflappeaty/t6ihave).a * 
Hilda But he admitted that for lord, with- 

cut other: Worck, 4 Prohibition was 5 ſor that is 

meerly of Spiritual Conuſan ce. 1 v9 alt 
But per: , That acchrdling to the Gaſe- 
119% the Motller may in this Cuſd well Libd fut che 
Scandal by Iniplication.: And a Prohibition was'deriied-"! 

13 Hh þ Lacy 


Whore by 


Populi. To which I anſwer, that in this 44 


len 
.bainsb 


7 — 2705 Cams Fra ik 


Wee e. ra r theo DH ah Hh at of 


wats ir 

00 27% Lad Herbert ver Shaw 4W}; wrt ot 
al aedianrdtadd hady oF. wicker Wien M Þ.: 
Moen ir (46) POR-an We joined; in an Actiean betuwett y 
N Lady Cnbarine Herbert, of the Duke 
— ee WY — inn 
den by the Duke of Lords to every particular Jutyman, 
wherein he daſires their A the Trial, and con- 


duder his Letter in theſe Wurde, mix; Which I All ta as = 
4 great Obligativn,7.particul erly fp yourſelf, aud fhallcbe 
tia of an Ocrafior u ſbem bum wack I un, Sir, your Humblc 
Sun Upon which the Deſondant moved for a he Trial; 
and *rwas argued:by Mr. t, That but the Parties 
chümſelbes cum Iniſtcite a [Jargatian do attend, U. und 
ched e 8 15. 1 NM. 369. 1 nfl 48. Nertley ſor dhe 
Plalntiff ſad; Thur the Father do che 
it could not be Maintenarice; I. Am Hen kfd for 
IRS _ it wn the 

them, as it 


rrp” . * "Jr vey ap chm 6 
eee 1t a new 
* A eee A bete A .f 


ee avoid a'Dales nd 

9 22 — —-— 
hem: de paid u dhe Jutynien; by: fo! grit 4 Man as 
ae Duke of n. And thought! the Fat hardly: juſti- 


fable even in a Father. mee to whoa 
„ n Cuſe vis el in hae, Text ka, and kw 
| xt "this Per z und how tw 


85 err — freer 
Bhd 44 granted 
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"non the Dlenduns. having Notice of ſuch a 


Later dong before the Tal, might have moved for « 
es, Which the other Side hed. offered: to conſent 


to: 6—— — 28 it is in it ſelf, — 
| for die a T 


dne Cas of Challenge, e 


Ns 
f 


; 1ew'-Twal dee e bare not 


{an 


"Ha duck Fe BY IM. 


4 Specht 3 Limitation on 


preeedent of a 
. 


e 


then on Truſtees to pr eee eee 
mainder in Tail Male. Provided n 
without Iſſue Male of his Wife, and having 1 
the. Truſtees 1 fand ſeiſed fir Years, with 
acies to the Daughters. 
| — | the _— Fr, h 
within five V 
kk ine Yeu, yay he Lu, cha as ſhould" pay 
the Legacies, with Remainders vet; Tenant for Liſæ dies 
without Iſſue Male or Famala. Iv objected, that if 
Term- 00 j Cr 
. | 0) dg $0 +3 20109 ad" 112 7 
ok Ch. J. Turm never aroſe, aber dhe 
Remainders are good, if the precedent Hftans to the Tirm for 
Tears be ſufficient to — the Remainder:. 


MRO. 


= 


the Trial, if he:does.not challenge, Noe, 


that then the Tru- . * nah 


„5 . - 
re ů—— — 


Eyres 


| | 
| 


| 
| 
| 
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That this Remainder! ch never: e it 


es 


105 + Condition precedent, and tis not found that the 


are paid; and that the Remainders are void in 
Creation. If the firſt Remainder be contingent, all 
the others ſubſequent muſt be contingent.” There muſt 


be an intermediate Time betwixt the Payment of the Le- 


pacies, precedent to the veſting of the Reniainder, 
2 it not veſting eo inſtanti, Tuns ſaid, that 
the firſt Remainder was nonſenſical, viz, That if he died 
without Iſſue Male, that then his next Iſſue Male in Re- 
mainder, Cc. whether the Term ariſes or not, the Law to 
us is the fame.” If the Condition be im ble, no Eſtate 
can grow thereupon, and neither the Act of God, nor the 


DA ele e if it be prece- 
den 


Money was fo let the ſue 
the Term. And no 
Payment was . unleſs there was a Dying without 
[== leaving Daughters, The Clauſe, and for Default 
| | of The Mak ' Remainder to the Iſſue Male, ſhould have 
as been, Heirs Male in Remainder,” and then there hall been 
„no Doubt. . 5 

5 bol, and wo we at = SOA. 19.09 
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. againſt Maſon. lar a 


ker. (6) \CIRE Rute Dean to the it Weie, bean 
it en revurnable Nu In is e du. 

| 13 
; ad Pale!) nn d void:Wrich for tied ne d Bar, 
it being on a sunday, and ſo was not 9 
to be help d by the Statute of Feofails ; and it 
ought to take Notice 
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My N Me it WA 

Aen., „ 
Bak - ds. in Tai en 
G in Fee; Poa) in Tal 8 3" this Das prag . 
for ever binder d Tenant for Life, and Remainder in Tal, . by 7: 
from deſtroying the Remaihder in Fee 3 becauſe the Fine 

has turned his Eſtate ines # Valle Vee, and bas deſtroyed'all 

Priyit of Eſtate; o that. if Tenant for” Life,” and Re- 

mainder in Tail, woy d make 4 Tenant to che Procife; yet 

d et v e e 

il c ene 2 + et 


. 195 4 - : WY * N 
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The Lyren againſt Harris, 


a ak Cloſe, and. 
ſeveral Trees adrunc U ibidew creſtemtes, de Bots & A 
Catallis of the Husband and Wife. Exception, that Trees 
growing could not be Goods and Chattles. Hob. Read 
70 
But, n 
=" . De Bonis & Carallis ſhall be void, 'as/if noe 
inſerted, and the Indictment is good withour them ſo © | 
JE 08 YT N x! Crdoy 


It N. 4 


100 


8 
Ll 
Vide ante; 


May's vert Gb.” 


OEl 
Den of re ww itn hed 14 275 

That William Bobenbam, Eſq; Commander df ber Ma S . 
yeſty s Ship the Grafton, on the zd of M 1892. made his 5... . 
laſt Will and Teer in Wiiring which they find. in 1 

hec Verba; He writes, that he was then bound out to Sea, 

Tc. and lays, I do hereby give, deviſe and bequeath to my well- 

beloved Wife, Frances Bokenham, all ſuch\Sum and Sums of 
Ce cn: 


+. their 


- = * *. 
4 * 


22 2 507. Zn: De 


ee for wy wn and Suns Series either by Sea 


or Land : As alſo ſuch Money, Lands, Te- 
|_ mements, Gs he ITE oever, wherewith at 


22 hi hall e, 0 172 pn, unto. 1 = 
. Fee he ſall Frances 


BT 1 my well bel ved Wife , to. * hog br ef n . F. 


this 5 a. Teſtament. 
MOOT, ir eg, th « The 
Saen this ns Wel 1 vor 


| Deeds ob ue 5 
== > bur gherw 2 N of 22 in Fei 77 5 


our Lord 1700. 4 
F 
larly mentioned; carveyed;the fame to th {aid Wiliam Bo- 
I e W vie wn 1 


2 


7 | he Dre mr, — Jp 
i HEY No the Queſtion between them is, Whether 7 
| nnen 
2 2 Ve haye conſidered of th this Caſe all ber, and ve are 
See. 2. al of Opinion, that the Will, as to is à void 
* Will, and that the Lands do not pals — but that 

Judgment ws, e ay the Heir at 
Law. 


OO ird 

We agree, That the Words of the Will are full and 

Ks abi . comprehenſive to paſs all theſe Lands, had he been 
"eo . 1 them at che Time — 'this Will; and we 
22 eumot by Law on this Account, be- 
2 — mane po ſeiſed of theſe — — 
Tear 1692. at the Time ef making the Will; -tho' per- 
da ir might be his Intention and been bo: have them 


[DD A541 
aura era Aden e b Wb 
and Yeviſe all his Lands chat he ſhall have at the Time 


of is Dead; md dier dur he purchaſes Lande od 
17 


XY 


* 
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— 


dies without Republication,. we hold ther a, void Deviſe; 


dot a Man canngt'Geviſe any Lands bur hat hd Bath at, 


the Time of making the Will. r re 
And if it be of Lands deviſable by Cuſtam, cis dhe (ame l W . 
Thing/as of Lands, deviſeable; hy the Statut A Will ba it“ 
by Cuſtom or Statute, is ſtill a Diſpalition 0b dhe, Elite 
and Lands he then has; but no Man ea bequeath Lands os 
Eſtate he has not at that Time; and the a Wil dots not 
take Effect to transfer the Bſtate till the Death df the Tes 
taten, yet it is à Will and Diſpoficion of hie Eftare, chem 
at the Lime of making ſuch. Will; ſor em chat Time id 
is a Will, and à Diſpoſition of what he deviſes. A 
here is no Ad between the Making! of 4 Will and 
dhe Death of the Teſtatot negaſſaryi te be done to me 
this a perfect and compleat Will; no Wtiting, de, Pub- 
Ulſhing, for any other Act whatſoever 3 it is ſubject indeed 
to a Revocation, during the Teltator's. Liſe, and is to Fake 
Afſect only from the Time of his Death; but it ig 8, Will, 
and eb the Eſtate bequeathed from the Time 
of the making thereof. VR 1013 s. 24413 4h of Wil 1 
4 Wbereſoever there 1 4 Diſability 


bilities — 
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— \ =Y 
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| 4 Wage ; 
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this Wall? 
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Hof Tamas Top PITT 


s i in Fhrre and Hembling's Cale in 4 . that 
the ang of the Will is not the Will but only the 
Commencement of it; the meaning of char * Tels 
18 
it docs not trarfet the Intereſt hd! property of the Thin 
e ee e bis e en l he weis ir 
Not uche Commeucement has this Will as to theſe Lands? 
It cinndt have a Commencement from the Time of ma- 
he Will, becaliſe the Teſtator had not the Eftate at 
: "Time. n 

3 you ſtay-rill he bas purchaſed Lade to make 
> he docs, can a precedent Deviſe ex- 
tend to themꝰ Now bis Act of purchaſing thoſe Lands, 
and nis Act of diſpoſing of them e 
and are of different Natures. You muſt ſuppoſe that 

baſes," he makes his Will, tho made: hn 


 inſtabc# he pure! 

- before; which is ubfurd and repugnant. 

The Law of Kugland is plain as woche Poine, by al 
the Precedents'of: Wills; and the Law is the ſame, both 

e Land deviſed by Cutom, ds well as by Stature. There 
is no Will chat I can find in any Plea or Entry, but it is 


110 ſaid, chat che Teſtator was ſeiſed in Fee of ſuch and ſuch 
Lands, and chat beſtig ſo ſeiſed he made his Will ſuch a Day, 


and did deviſe,” diſpoſe and bequeath ſo and ſo; which 
plainly y ſhew it was "abfolarely neceſſary he ſhould be ſeiſed 
in Pee at the Time that he makes his Will; and of this 
there are Multitudes of Authorities. I ſhall name a few only, 
C. Ex. 602, 664. And in Raſt. 274. there is a Precedent 
of a Will of Lands deviſable by Cuſtom, that the Teſtator 
was ſeiled in his Demeſne as of Fee. 34 H.6. 6. . 

Tho the Forms of Pleading do not make the Law, yet 
oof Piending U a Thing in ſuch a Manner is a great 
Evidence of the Law; and this argues the Neceſſity of 
the Teftator's being ſeiſed in Fee at the Time of ma- 
king the Will. But it is „that Lands deviſeable 
by Cuſtom do differ from Lands — Law, be- 
; cauſe that they are deviſeable as Goods and Chattels; and 
| to the Cuſtom itſelf, ſet forth in the Writ of Ex 
gravi Querela, in E N. B. b. 199. Old Edit. Now it is ſaid, 
chas by chix'Cuſtorn it is lawful to deviſe Lands and Te- 
4 | nements 
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be can diſpoſe of! 
lore he can deviſe 


perſonal 
* 


E 
them; and there 


fixt: and petroanent, a Land= 
Part of: Man's. 418 

a/ Mind to turn into 
for this the Neceſ- 


conſtant Variation, it is : 
Again, a8 to perſonal Eflate:j:the Law) has/natiapponnt- 

ed any Perſon 4 ſucceed therein, where! there is ho Wil, 
at has the Heir in Caſe of; Lands, but ou now by Act 
of; Parliament, there is an ; 


iniſtrator to be appointed 
K k but 
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grear Dilleredct/.:'The' Law has appoint 
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ni en, , 6 Annz Reg, in N 
bi i Common:Lawiid was mot fo; and where the Party: 


Teſtator' appoints/an Enecutur, de tukes under his Right 
of Difpol $i when: he is appointed Executor, heitakes: 
all, as " named: Executor;/and/shen/ths Vaſtucr gives 
err it is in a Manner a Direchion only to 
che Executor how be ſhall adminiſter; for Legacies by the 
Will do not paſs to Legatees in the ddt al, , 
TREE. be E, me ing Gab Deviſe, the Pr 

in the Execator, arid not in the 1 2 
Leun, do conſenero the Legey; but in a wal Eftacs 
to the Deviſer. This nabe 
ed a Perſom in he 


Sale warte, uber no Will is, which is the Heir; but 

in the other Cafe ut Common Law, no Perſon is a 
ed to ſubcutil to the Poſſeſſion ee e e 
leſt to che Teſtatoi s Diſcretion. ia erty 1 = 
| -" Suppol e the Caſe was of A Deviſe FIC 
and u Mn hold: devide 4 Tetm of - Years, that he 101 Y 
CD ate ite he noch bees 3 
beſord his Deatk / doubt whether that would be goody | 
cho r 


CES. rake Ori 4 


Cal ne aſe ters che Quictk 
lee 'have this Leaſe; And it was held in 
e 1 TIE the I | 


thy vary fog Call us 1 im; th 
Þ eee 29 92 We 13CHEP! The ' rat 912 nne il ſon 
r 7 1 
200. A 1 IM -, * 
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ſon:.is plain; bean che Et Wa noe Bea the Tie 
of ale the: Will" LY F197 "FAT r 
Marab x 71 The-Queſtion was hene, a de 
norullige to by Executors, and which paſſed only as an 
exccutory-Devile, - could F 
and there it was! held, it was only a ; and chat 
2 by Will. And how could he dif 
a Term: that was not his, but another Maus; its 
to i 3 4 Thing; but 1 ſhall 
not give an therein, tluis not being out 
PE elſe no- 
— paſſes; for noching can paſs ihmedintely where 1 
1s deviſed. But this is enough to ſhew a Difference 
—— perſonal. Eftate 3 one: in permanent and 
laſtim the other mutable and fleeting. 1917 nh hn 
{T6 mike a Will to take Effect frorm che Purchaſe of the 
— repugnant to the Nute of à Purchaſe ; for the 
it to another and his Heirs, and the Purchaſe 
— bimſelf Md his Heis; the Will gives it to his 
Vi ned ch erat ge io Mf e, fo'that 
bere is 4 perfect Contradution. OY 1297) 1 Sit i u nt 
No it 15 to be noted, here is nb 11er ür 
there had bern 2 R that Would hate done, 
and made thoſe Lands paſg; provided that all the Requis 
ſites nd Circumſtances, to the Making of an o- 
riginall Will, withirt/the Aft of AIG 
been obſerved; : 2-T5ign T7 5 —— 5y 4-4; 
be” Suppoſe 2 Man deviſes all 58 Land FI ant. ifters 
wards purchaſes other Lands, and. dies before 
rior} thoſe ed Lands will not paſs; btit i he re. 
publiſhes the Will in ſuch Manner, and with: fach! Cir- 


curhfiances; /ure: nereſſary tb the complet Bnertrion of 
„ rr Lands will pft as by 
an original Will. 20 I ut to m beshot 5d on biet 


It is aid indeed in yum and Rigden's Caſe, thatowhers a 7. 340, 


Man deviſes Lands in certam, as the Manor af H. or 
White Are; and th Dæviſor has nothing in the Land at 
the Tune of making the Deviſe, but does afterwards pur- 
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as img Nee 2960 5 Anne Reg. 7 E ; 
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0 the Deviſer + becuaſe his Intent was —— lev-ighſs |; 
it away z if that were Law, it is full /agfhinft me, büt I 
think ride ee not Law; cis only a Saying of Ser- 
jeant Lopelace, and the Gate quoted in the Margin does 
2 warrant any ſuch Thing I thought 1 
L-look'd- partowly into that Gaſe, vhich is 39 #6. 18. 
as it had been ſo, but there is nothing in an to 
Warrant it; nor is there any I hing a: in either of 
the Abridgments, either in Fitaberbert tit. Deviſe 191 4. or 
ont the fame Wn 15. It is only a Note of two Judges 
EB Fa Min deviſe . 
alſſeiſad after rhat, and then dies, the Deviſe is void and can 
nat lie made guad; and the iReafon is, becauſe the Diſſeißn 
turns it to a Right, und is then only: a Chole en Action, 
and ramot be deuiſed away; und thereforu, ſays the Book, 
it wu held n g — — Deviſe | 


"=. 


111 did mos fie ſeiſed of ais ſaid Land. Bur the Book goes on 
1 further; and ſa hn, Suppvſe a Man ir Ul ſed, and then male: 
Hf bir Will, and deoifts Lands, and: ers imzo-thoſe 

_ it is made a Queſtion there if it be a good lea to 


Tay, ther the Deuiſa bad nothing in tis Lands at tie Time 
| << the Deviſe. \ This: is the Caſe put, and the Caſe meant, 
which is the Gröumd of they preceding Opinions mand it 
3 * ſeems by that Boo, that if he does rec · enter, the Lands 

1 hall paſs. And am: 0 Opmion, the Lands will paſs 
b if he re · enter; and the Reaſon is, when à Mun is Aiſſeis d, 
* | and'helmakesa Re-entry, "that ſuch Eutry purges the Diſ- 

5 2. che Diſſeiſte, by Relation to all Intents and Pur 

_ » poſes; is lin Poſſeſſion from the Beginning and for that Rea · 
Neg | fonyhedhall/haveean Action for the meats Profits, between 
N re cages and; the Action and fo 
is 38 Hl. 27: THG. 19. Ne may in ſuch Caſp be juſtiy 

40 to be ſeiſed in Fee of ſuch Lands, and therefore may 
e Alpe and deviſe the {ime away becauſe the Fay 
meln the Eſtate; and he is now, in Conliderigion of) Law, 
in Poſſeſſion! from the Time ofthe-Dieiinbrand-aherefire 
. n mean Profits, us tho he had been actual 
in boſſeſſion all the while 3 but that is not 2 


- . "I £ — % ; \ 3 | "MY 
Trinity Term; 1507." 6 Anna Reg. in H. R. 029 


for there the Deviſor has neither Jus in re, nor Jus: ad rem; 
for the Land is here n 


of the Will. 
be ee dents hg, 


ll Mr che rhe 
ſhould, during his Father's —— make a Will, and 
deviſe all his Lands that he Thould have at the Time 
of bis Death; would the Land, that came to him by Di- 
ſcent from his Father, paſs by the Deviſe ? No 

But then, Suppoſe a an makes a Will of Lands in Re- 
verlion, expectant on an Eftate-tail, or Eſtate for Liſe, and 
before his Death the Tenant for Life, or in Tail dies, with- 
out Iſſue, theſe Lands will paſs, tho a Reverſion only at 
the Time of making the Will; becauſe he is ſeiſed at that 
Time as much as he can be; and it is a certain preſent 


Intereſt, tho to commence: in fu amd all the Eſtate 


that he could give, he intended him. a 

"There was a (m WI eee Tina 
wis and emp; it was a Deviſe of Lands to two 
and their Heirs, and one of them dies, during the Life 
the Teſtator; and the Queſtion was, Whether the gurvi- 
vor ſhould take the whole or not? And it was 
ſhould ; which plainly ſhews 'twas a Will and 


From the Time of making it. | \ 


* and makes his W Will, and des 
viſes this Manor, and before the Death of the Teſtator, a 


Tenancy eſcheats to the Lord, and after that the Teſtator 
dies; the Queſtion is, Whether the eſcheated Tenancy 
 ſhall-paſs? And 1 hold, that the T 
between the of the Will and che Den df the 
Teſtator, ſhall paſs; becauſe the Manor is deviſed, and 
that is Part of it; for the Tenancy! is not deviſed as à di- 
ſtinct Thing, R 
—_ 4. 

I look on it to be 
in Bai and Bakers Caſe in the 3d Report, that 
—_— ſpoſition; and that Caſe: was ſo in 


— Gabe by il 2 * 


_ the Statute, | 
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that eſcheated 


. a4 th bony Laboth | 


* 10 
w 7 


450 Triany Term, 1707.16 Anne * in TI R. 


Therefore far  thele Reaſons 1 hald, that * 
n 10 be given for the Delendanc: 265, b | 
1 In regard it ® a Will at the Time U the | 
2. Inafeach 25 the Teſtatur has not Power to give 
3: The conſtat Manner of Bleading ſhows the Neceſ- 
day of the Teltator being {ciſed ar the Time of the Devile. 

A Deviſe of Lands is not oomparable to 2 Deviſe of 
Lr Na r ne eee 


W T 
1 A Purchals is o the Deviſor and his Heirs, 
and the-Deviſe us 10 another; and her Heirs. | | 
. Becauſe there n 
d warraint any udgment. 
| Quere, If there is not « Cale/in Yentris to this 
Aid Nee; That at this Tine, there was another like 
Caſe depending in C. B. and the ſame Points debated and 
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Nr. 4 Keble againſt Hiekeringill, 
The ger of the Cours, delivered by Holt Ch. 


lu 4poisy. If a Man ſet up the 
TINT Ws Bonn, this is a Damage to me, bu 
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Trinity Term, 4707.) 6 Anna Ree. in B. R. 1 
ne rin; for tis lawful for him to ſet up the 

25 Ot 19 E. z. fo. 18, Bur this 
Achiom is broaghe iſturbing the Wand- Ducks coifiing 
to his Decoy; and ſo is in Nature of diſturbing him from 
exerciſing of his Trade; and therefore he need not ſet 
forth how many Ducks, Which was the Exception taken 
at the Bar. See 2 Cro. 126, 123. Owen 109. Alſo this is 
not like the Caſe in 5 O. which was Piſces ſuvs copit, and 
did not ſay how many, nor of what Nature. For in this 
Caſe twas i ble to ſay how many, becauſe the Adti- 
on is brought for diſturbing them coming only to his Decoy. 

2. The Stat. 25 H. B. c. 17. does enumerate what 1s 2. The Law 
Wild-Fowl ; ſo that the Law takes Notice of Wild-Fowl, **2 Nets 
and ſhews what it is; and we muſt take Notice of it too, Fo»). 
or elſe how can we obey this Law? /)? 0. JOE 

3- There is a Difference between this Caſe and that of z. 4 Ds. 
Franchiſes, For if I have a Fair, Market, Ferry or the Pad ma 
like, grarted to me, no Man elſe ſhall uſe another to my Pine Fr: 
; for theſe are of a Publick Nature, and divers 
Perſons beſides the Grantee have an Intereſt in them; and 
if I do not repair my Ferry, &c. I am indictable; and 
therefore no Man ſhall (erect and) uſe another Ferry, &c. 
to my Damage. But any Man may freely uſe a private 
Franchiſe, as a Park, Warren, Way, ©. p 
4. This Caſe is not like that in 5th Coke, about taking ,. Aud in 
Fiſh out of «' Pond, C For in chat jt was Treſpaſs, to yu N; 
have Damage for the Thing taken; and therefore it was | 
to ſet out how) many, and of what Nature. 
But this Action is * Caſe, to have a 2 
compence for a con Damage or Injury; and 
for hindring me from exerciſing 3 For thoſe 
Ducks might have come to my y,/ to my Benefit, 
cording to this, he cited a Cuſo in one of the Vear- Books, 
where an Action was brought by the Owner of a Market, 
for hindring Horſes being brought to the Market, and ad- 
judged that it well lay, tho it did not appear certain that 
any. Body would have bought (brought) them. And fo 
where a Perſon is hinder'd from going to a Fair, * 

| Ce. 


_ 4 A. 


== Fri 7 e Anme Neg. in B R. 


E * 2 OE 


Fu For it is inj to hinder a Man: from going where 
„ e 
Nr R Kn 1 off 


Anon mus. 


An Officer ging Edward FO far 1 a- 
_— a Man, choſen of the Common Council 
— 3 who refuſed: to accept the Office, and ſuppoſed, 
(ſuggeſted) That in caſe they might refuſe to accept it, the 
Corporation would ſoon be at an End. He alſo ſaid, That 

the Sheriffs were always choſen out of the Common Coun- 

cil: And that the Court would take Notice of a Com- 
mon-Council Man as of a publick Officer, and that a Cor- 

is a Part of the Publick Government. 

But per Holt Ch. J. That is quoad the Place where they 
have a Power as a Corporation to make By-Laws; and they 
f heal make a Law to inflit 2 Penalty on him that r. 


| * ee Way. Wr 


I 
w „mur. ©, 


ta OTE; Hol C. b 
2808 Neegak e 
— alas over the Cauſe of Adin, no Prohibition ought 
to go, upon a . 
out of the Juriſdi ion; but you ought to to the 
Juriſdiction, md if they re fuck Plea, then move for 
ay kn . denn 
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- Covenant was, That the Decide] eld parete 
Dance, Sing and. Ack under the Society of C- 

medians, and obey Ode and ſhould act and be aſſiſt- Dechnen. 

ing to no other Theatre, but What was appointed by 

Mr. Rich: And the Breach _— Was, That he acted ar. 

Oxford, without the Conſent of the Dini, _ De- 

fendant demurs to the Declaration; and er Hei 
Pengelly for the Defendant excepted to the Declan e 

1. That it is ſet out with Puſe her, Nr. Which mult be 

conſtrued from the filing of the Declaration, (or bringing 

the Writ) and it ſhould have been Poſt confectionem inden- 

ture; i. e. That he the ſaid Robert Milts did covenant that 

he, for five Vears aſter the making, would not Act, Vc. 

2. This Breach is not well aſſigned; „ 

ans; that the Play he acted was Publick, and if not 

ſo, it was no to the Plaintiff: And the Deſi 

of the Covenant was not 'to' reſtrain any Dancing, Acl- 

ing, Vc. unleſs where it drew others (ro lay ar their Mo 

ney at other Play-houſes) from the Play-houſe of Rich. 
Salkeld contra. This Breach is aſſigned according to che 

Covenant, and tis not material whether the Acting were 

for Gain or not. But take it to be for no Gain, tis yet 

prejudicial to the Plaintiff; for no Body will ſee = Pray 

when they cin ſee: another for not nothing Wan 

Fol and Powell." That quod poſt — I in 

the Declaration ſhould have been Quod abinde nom ageret, 

Oc. Now poſt bar was right in Recital of the Covenant, 

but wrong in rhe Declaration ; becauſe poſt en bo 

taken to be after the preſent Time; ſo that the Breach is 

laid 1 — But it — pg 

tho tlie Court thought it could not be made _ 
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- Ho Aging Dr. Benbley. 


our 14. HER Sobcitor Gereral moved for a N 
| 4 P to the Parih of St. Clement in Cambhidee, to 


er the Deſendant have the Sight of the Pariſh-Books.'(It 
C % 
ſior Dt. Bentley to {wear the Plaintiff a Church- warden.) 
pre contra. This is not Iike the Caſe of a Corporation 

| which is of a Puck Nau nnn 
cb They ought 10 ef of he Books; 
and-this/Cale is. tot like the Cafe cited by Mr. Eyte, which 
concerned the Title of an Eſtate j and yet in the Caſe oſ a 
Copy hold, „ arr, ee ee 
ſio here, every Fariſhioner has a Right io che ParifhBooks 
r ..: And the Court ordered Copies of the Books to be given. 
which Powe! ſaid would be good Evidence, (i. 4) againſt 

tie Plaintiff) bat not for him, as I ; becauſe in 
this Caſe be has the Cuſtody of the Books themſelves, and 
— — mn of 


"hat re again FW 


mh Caſe, the Plaintiff declares, that the Baden 
| a poi: I being indebted to the Plaintiff in 10 L for Horſe- 
. in Conſideration thereof, promiſed to pay to the 

neff as rhuch 4s he ſhould deſerve, And after Verdict 

for the Plaintiff, Forteſcue (Jobs) moved in Arreſt of Judg- 
mei ; and excepted, That a Sum certain could not be a 
Conſideration for an Incertainty. wir, ©: fra. 
ven 114, 10s. that could never be a good Conlideration 


for more. 
But Per Cur. "Tis well enough, and the Plaintiff has E- 


lection to bring his Aan gon. either. See Style 320. 
I Roll 28. 
Sqvage 
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Sabate againſt Halllecu. 

(46) FN a>. Abou on the Caſt by a aint o by aCur 

bis Servant for loſing Goods, Hr. Exception was is San 
taken, That this Action lies not, except it appear that the * V 
Carrier had received Damage by being ſued. For this Ac- 
tion lies only in reſpect of the Damage the Maſter ſu- 
ſtained, See Cro. El. 53, 461. Cro. Car. 187. contra. "Twas 
further objected, That if this Action lies, the Defendant 
might be twice charged, i: 4. by the Muſter and by the 
Owner. 
Holt Ch.]. Not ſo, unleſs there be an actuul Con —_ > 
for the Owner of the Goods has an Action againſt Ser- | 
vant only in Caſe of a Converſion. And the Maſter has a 
ſpecial Pr „in the Goods and may maintain Trovet} 
and the Maſter is liable to the Owner, by Reaſon he was 
intruſted by him. Beſides, there ought to be a Negli 
ſhewn in the Servant; to make bim liable to this Aion, 
for this amounts only to a Bailment- of Goods, Where if 
Thieves break in TR them, he ſhall not anſwer it. 


Modely and his Wife Euccutort vetſ. York, 


(15% IN an 4umpfe. by an Breeutot, for Money received uss s 
99 I after the Death of the Teſtator, if the Executor 7 G, 


be nonſuit he ſhall pay Caſts, For the- Law gave; chi rei «ie 
Privilege to Executorsy/ of. not paying Colts, where Death. 
the Cauſe of Action accrued in the Teſtator's Life-time ; 

and there, becaule it could not be ſuppoſed that the Ex- 


ecutor was conuſumt, or privy'to the A of the Teſtator. 


9 © * * ” * 
1 3 
+ ” , , ” 20% 1 
: FM x 
* - Me 
, 914 4 
. 7 1 
9 1 Pg 
| — , F 


* 
1 3 


I" .4 


PII? 


——— 4 == 


* 22} 
| = 2113; 1 + 1 6 Anne e Regine in B R. ef 17 0 
— BA . © 5 
1 r 2 2 ; ? 4 4 1 _ 
> hogs 7 7 ! : 8 ET J * 7! 
20 ue, ogainit 8 
OTION- to a Perſon l 


by che es their Seſſions, on the 18 
„An, c. 3 The Statute ſays, That the to Ju- 
 Pices,” if hey order 1 Perſon to keep a Baſtard-Child, may 

commit him, unleſs he gives Security. 2 Bulſt. 341. And 
 twas/objetted, that the Juſtices, . and not che Seſſions have 

the Power in this Caſe to commit, . 

_ | Powell, Suppoſe he gives Securicy-to-abide the Order of 
— and that "thi Order is confirmed at the Seſ- 
ſions, cannot they commit him for diſobeying it?: 

Holt Ch. J. No they cannot; they muſt proceed upon 

the Security. Anſwer, But hers is no Security given. In 

this Caſe 4 Man kept out of the Way, ſo the two Ju- 

ſtices could neither commit him, nor take Security of him; 

ee pos — — upon him, and then he Appeals 
——— and the. juſtices there order him to be 
committed. The Order was quaſhed; but the Court bound 
d over to a; 1 at en next Der 


1805 3171 


aft Fal 1 __ 


2 ) N Ejefment the Caſe was this: The Afliſes = 

2 0 1 on the Mondy Monday, and the Defendant died the Day 
_ 1 and yet a Trial was had, and a long Defence, 
and A Verdict for the Plaintiff; and now 'twas — that 
4 Judgment 


A ay 


 Mith. Term v1o7: 6 Amma Re inBR. 237 


Judgment ſhould be arcelled, Twas 5 thi 


i Matter of Fact, and not aſſignable on Ven 
that they ought to bring > Wii of Bras... 


Holt Ch. J. If he had died the Day Ne 

ts! the Cal hd ben red ae, he e, Ten 
good, tho' he had died at one a Clock in the Morning; for 

there is no Fraction of a Day, according to Shelley's Cale 

in 1 Co. In which Caſe my Lord Hobart ſaid, any Man, 

as an Amicus Curie, my iddrartts —— Kee 
ror. l | 

. - IU pF 


"Leen, ail Weaduark S 


r 1 
4 of his Money; and that they threatned to ſend 
him uo Newgare by Colour of a; Warrant, and to indict 
him of Perjury, unleſa he would give them Money and 2 
Note; 44 

Dv urged, That the was no Offence indidtable, 
but 'rwas overruled. Then he took Exceptions to the In- 
— | 1. That renne 


"> 
Extortion. 


Frag Eesti an d lebe and. 


f Treſpals will li a Man for 
of his Money. H a Men will make uſe of 
Law to rerrify) — our an 


tis ſuch a — A n 
Jana er hs G. 1 


e 
1 111 ot. 2 r 
(4)QIR Ednad. dente moved for © dates to che 14e to 
Surrogate of the Biſhop to grant Adminiſtration #7": Admi- 
to B. The Caſe was, That Adminiſtration had bee deen m- 
Nn mitted 
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Mich: Term, 1707. 6Amne Ree: ir BR. 
mitted to one Who died, A ae an Executor, who 
would have had it comwittel to him, and mot to the 
12 of Kin to the Inteſtatee. ne dien 

Holt Ch. J. It cannot be, but it (oft he e 0 co 
dhe ne of Kin'ts the Inceftate, And pow = "Manda 
e | 8 "ON 

„Lee 3 nn 
| 'Teſtator's E- E Malter made his Will, and his Wife "Vs 
5 cutrix thereof; ſhe married a Bankrupt, Brown- 
n the Defendant was indebted to Walker by , and 
= Ex- the Debt becoming due, the Commiſſioners aligned that 


Debt, and 'twas' urged, that this Debt is not aſſignable by 
the Commiſſioners of Bankruptcy ; for tis a Debt due in 
auter Droit, and not to the Executrix in her on Right, 


Dc, and that tis not forfeitable' by her —— her — yy 


Kehway 64. 
2 Roll Abr. 58. 


10 E. 4 1. Kelway 64. b. cro. Car. 464 VT 86, Co. 
Car. 768, 218. 1 Lev. 17. Ram. 675 Ea 
Parker Serj. The Queſtion is, whether 3 Conmiſſcricr 
can' albgn a Debt due to 'the'Bankrupt's Wife, as Bxecu- 
trix to another ꝰ I agree tis not forfeirable by Outlavry, 
c. of the Wife or Husband. But 2 Thing may be grant⸗ 
able or aſſignable tho not forfeitable; his Onde can con- 
vey away the Goods, tho he cannot forfeit them. The 
Statute" enables him to grant or - aſſign Choſes in Aftion. 
Whatever the Man can grant, the Commiſſioners 
may. If « Man gene bent Bons & Car ue, a "Term 


in Right of his Wife will 


Holt Ch. pits bere's a Ghſe is Aion, and 5 a 
Droit, and asked if he had any more to ſay. Reſpon/. 
2 Co. 318. And as to this being a Choſe in Action, there is 
no Difference: For they have the ſame Power over thoſe 
as over Goods, c. Ney 142. Palm. 505. 

_ Whitacre. There are no Words in the Statute that im- 
the Oommiſſioners to 8 the Eſtate 41 another 


| Man br of the CI ww" 


i 77 1 2 C4 
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Mich. fem 1000, 6b NE Ret: n 5 W 
Hi This in Truth is the Elite Ef the Teſtitof And 
have no Authority to aflign any. Thing whatever but 

the Bankrupt's Eſtate; the Power the Husband has of dif 
of it, does not make it his till he has diſpoſed of it. 
Tue Juſt. Brother Puter, you have a hard Caſe to 
maintain; the old Books do indeed ſay, H a Man grants 
omnia long ſud, ſuch Things in Action ſhall paſs} becauſe 
the Property muſt be in Somebody; but the Law has 
been ruled otherwiſe ſince; and therefore, if he has any 
other Goods, the Statute is ſatisfied; and by his Grant of 
iq bs {as bes bal u. re tally hi on all 
paſs; and theſe Words ſhall not paſs: away thoſe! 
uhich would make him a Wrong-Doer, and in this 


commit a Devaſtavit. (Se Knighe = and Gould's Caſe Dan) 


You would have the Commiſſioners be the Teſtator's Ex- 
ecutors, but they are only to to pay the "Debts. of the Bank- 
mg, but not e Debes of the Ten. mon; 


T; ulley: againſt the Bail f 1 coaſt 


LI 


4 * 
*- "L325 


OM rn Wy Sire maus ent g- 


a Writ of Error brought on a Judg- 
ment in 77 Pleas, where the Clerk who had 
the Judgment before him, in Which tlie Plaintiſt's Name 


was James, hr Clerk had made it Randal, which was DE 


a Variance from the pe 0 TCqrded 


was miſrecited in the Writ.) 011 7 rot 0999) 
Mr. Bras, There was's\Ju enen d | 
vaſe, and that was affirmed: here with Coſts, 


dilat ione Extcutionts ; and the only T 


Ts by, maſt beithe Walk of Eros SS. BIO {a 
Holt Ch.]. cited a Caſs) where v Man'can bing a Writ 
of Error given for himſelf. 2 Vente. 10 185. bern. 
- Raymond. 4 155 only Vnium Clerici, and a meer Miſtake 
in thn) i vehaong his Inſtructions; 1 
Nee Tg HT A Error. Its: 
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wr Mich. erm 1707. png in BR. 
7; Hol f i ts amendatle oe Tio, tis ſo at ano- 


15 ded befare a Writ of ne. it 
= amen ers Wi of Evo os, 


2 eee Wk. of Jr 
arſe 4 Judgaent chat is. given. for him z. fax. there 
— be A Laage a a Grauamen recited, which cannat 
bs of a gdgments ther is given for him. Quere de hos ? 
But an the whale, tho Ca held, Thas the Wit of Sir 
W Ons was amendaþple, 

©» The, Miſtake, in che Stirs Fagigs was, Ihe Clerk 


| > 1 . da 001. ' | 
—_ n 4 * 
mw | Gu ag whe. 


2113 49 MIT! 
* (7 4 _ ES was for Los an Ale-houſe TY 
out a Licence. Mr. Edward Winninton moved to 


guad becauſt the - 546; 20k. Far. 2. have 


carved out 
ad nh e K eee, 


Aae An mum 
[$1 © vc} 313 nei 13» BS! 


| 23% 9 
Vide Hill. de again Price, (a Parſon)” 


7. 4me, N.7. , 42 5 

ae F * _— . 
Words, which in the Lahel were laid to be, 
the. fd Price: behaved: himſelf proudly and inſolewtly ; 
Nun le was n inden ignonant Rlockhbead ; 
alſo ſaid and debe, Bar the Aua aud Exhortations, and 


other Spiritual Directiom of bim tha ſaid Price from the Pulpit, 
ae wot fitrta be taken; and Ther he mar vas fit to gtus the Sa- 


29 waw{d: wrt receive the Sacrament 
lad Paige mai, mat 10 to live weuer "ne: in by Pariſh... 
Serjeant Parker; (now Sir Thomas) To thew Caufe wh ay 
a Prohibition ſhould not go, ſaid, Theſe were not Wor 
Meat, but of Deliberation, and highly touched him in 
4 his 


8 
* q 


Ach Tae 707. e Regis RR 


bis Fuſion and cited the Caſe. of Crandon. and Walden, 
. . Ch. J. ſaid, (ro which the Odurt did not dif: 
agree) That tho' theſe Words did reflect on him in his 


Profeſſion, yet ſeeing they do not chatge him with an 


for which he is obnomous: to the Court, 


therefore a Prohibition was granted; and 'twas . -raggl to 2 


come before this Court, y Fernen _ 1 


n 1 ih "= %s 


The Aucen and Mayor 0 m, 


— — 


Gf WAS reſolved in this Caſe, - Ne in a Motion Aur 
for an Information againſt 4. an Affidavit in a Moden d 
Motion againſt B. cannot be read; becauſe the Swearer Þ =: 


cannot be proſecuted for it if falſe 


Ks 1 1 
1 


Ae 


Davis and our 


(eh a Motion for a new Trial, on 

the Defendant did arreſt and impriſon one of the 

I A 's Witneſſes till the Trial was over; r 1 to 
be good Cauſe of granting a new Trial. 


The Opeen and Banne. En 


„ ec it bade 


G gelle, 0 New Trial 


M Heres; ee e e eee ger“ 


was ſaid, to be — coram Cuſtodibus: Pacis nec non Juſtice Mir, 
ariis, &c. and all Juſtices of the Peace ar Kee of the 
Peace; but all Keepers of the Peace are not Juſttes: And 
he further argued, that they have not been called char 
tores Pacis only ſince the Stat. 34 Ed. 3. Cap. 1. But the Odurt 
Wr his 3 ehe * 87 good. 
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two juſtices of the Peace; betauſe the Qrilet Nane 4,95 
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RES F: 12208 | OA; 10 

Me. Queen ant Bluse 
5A - Motion, was made for an Infotaiatien, i in Nature 
a®t as Com: 21 of Nu Warranto, againſt a 'Common-Council 


Due Man of Briſtal, for reſuſing to take upon himſelf the Of- 
fice, after be was choſen. But the Court denied the 
Motion; and ſaid their Remedy was to proceed by their 
By-Laws in order to 2 him; he not being ſuch a Pub- 
lick Officer as z Sheriff, Nc. But if they had applied to 
the Court for 2 Mandamus oy ſhould have had i it, 


1 
4885 14 


4 


11. 3 veri Rudd 


Writing n (12,)TYER Gur”. A Crime or ſhakes Religion, 2s Pro 
— »p faneneſs on the Stage, &c. is indictable; But for 
writing an obſcene Book, (as that intitled, The fifteen Plagues 
* a Maidenhead,) is not . but puniſhable ny 6: in 


Ws Fant : 


E RTE? veri — 


mul Computaſſet was 


Remonl of (8 4. A*: Indebitatus 47 and In 
t Reynolds. They 


Records, Cc. 


| 
i 
1 plead in Abatement, that he was a Feme Covert ; the 
| 8 3 replies, that he enter d a Plaint againſt her when 


Sale in the Palace apr hen ſhe removed into B. R. 


+11 Bangelly: for dhe Defendant, "That ſhe-havi 

\ n Hides Cardus, and having hong emo 
ſwer a Declaration here, nothing of . e below 

is removed; as in Caſe of a Certiorari or Recordari, in 


Surs and Turner's Caſe, Hull. 3 Anne” Regine; and the 
4 Plaintiff 
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0 vw 


Plaintiff ought to have declared againſt her, as ſhe was at 
the Time of the Declaration delivered, and not as a Feme 
Sole, according to the Plaint below. 
Helo Ch I If m Inden Aamir be brought in an 
Inferior Court, and the Defendant removes it up by Habeas 
Corpus, and to the Declaration above pleads non Aſumpfit 
infra ſex annos ; the Plaintiff} may reply, that a Plaint was 
delivered in an Inferior Courr within fix Years; but to 
this the Plaintiff cannot reply, that the Defendant was 
Sole when the Plaint was levied below. | 
The Court was inclined to give Judgment for the De- judgment 
fendant ; but as an Indulgence for the Equity of the 
Cauſe, twas adjourn'd to Hill, Term next. 


Lawn and Sawbridge. 


(15-)FN a Writ of Error out of C. B. the Defendant Emo os 
in nullo eft Erratum ; 'twas in a Stire Facias Pleading i 

inſt Bail, and the Plaintiff aſſigned for Error the Want % F. 
a Scire Facias on the Roll. | | 
Lutwich for the Plaintiff ſaid, that the Defendant's Plea 
confeſſed the Error aſſigned. 

Eyre for the Defendant argued, that tis not like the 
Cafe where you proceed on an Original, and the Want of an 
Original is aſſigned for Error; fot then the Record may be 
removed without the Original; but in this Cafe, nothing 
can be removed but the Sire Facias it ſelf, and ſo tis re- 

ant to ſay there is no Sire" Facias. - + | 

Reſolred by Holt Ch. J. That this Error might be afs 
ſigned, as well as the Want of an Original Bill; and that 
by Pleading in nullo eft Erratum, the Plaintiff has confeſſed 
the Error: But the whole Court, vix, Holt Ch. I. Powell, 
Powis and Gould agreed, That a Certiorari ad Infor mandum Certiorari: 
Conſeientiam Curie might be awarded © © 
Which was done accordingly, 


ITED 


upon Judgment was for the Defendant, and Coſts g 
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"0 | Alton againſt Jarvis. 


tle; the Defendant juſtifies by ſeveral Judg- 
ments in a Court - Baron, 4 the Plain- 
tiff having levied a Plaint againſt the Defendant; 1 2 


(1. Tc for entring his Cloſe, and 1 Cat- 


him; and thereupon the Defendant, by Virtue of a . 
E took the Cattle and ſold them ; and for this the 
Plaintiff brings his Action. And the Defendant om 
to the Declaration. 

Raymond for the Plaintiff ;nſiſted, That they could not 
ſell the Cattle upon a Leuari in a Court-Baron, without 
alledging a Cuſtom for ſo doing; and cited Bro. Abr. Exe- 
cution 80. Lum. 1524. Dall. Sher. 419. Lutw. 1410. Kel. 
106. The Bailiff ought to keep the Diſtreſs till the Parties 


Lutwich econtra, If the Bailiff cannot fell, "tis to. no Pure 
poſe to take Execution ; but the Words of the Writ are, 


Quod Levari Facias, ſo that he have the Money at the 


next Court, which cannot be, unleſs he may ſell; and 
he cited Bro. tit. * 26. 2 Leu. 81. 5 126. 8 


Co. 41. 


Raymond replied, That Bro. Hisense 261 in 0 Judy 
ment, but only an Inference; and is precedent in Time 


to Bro, Execution 80. 9. 


Holt Ch. J. Diſtraining i is Levying. (Q.) If a Man di- 
ſtrains for Rent, and PO © the Diſtreis, and then brings 
1 | | Debt 


* F 
LT , -  £ 
of * . 
* — 


i 
-» ene ” 

N „ 
n N 
* . 


— 
Hillary — — cali T1 1 
for che ſame Rent; the Defetidant may plead. lug Ly 
Diſtreſs. As to the Selling by the . tis always 
ded in Pleading to be cenndum Conſuerudinem Manerii, 
which is the-Cuſtom in molt! Manors, being ſo general, 
that any. Court-Baron, Ge. 34 Pap. it as a . 2 8 
— f l * 1 


Archbi jhup „ Lanning tin 1. tt 


2. EBT an Adminiftration3Bond £ 000 43 A bad Rep 
D and 5 of the Condition it was = cauſe Stroy th 
a true Inventory to be made, and to exhibit it into Court, fm. © 
and well and truly to adminiſter, and to render an Ac- 
count, and to deliver the reſt as che Court ſhould adjudge. 

The Defendant pleads, That he had exhibited an Inventory 
duly adminiſter 4, and that he never was cited to Ac- 
count, nor was there any Adjudication that he ſhould diſ- 
poſe of the reſt; and the Queſtion was; whether an Ad- 
miniſtrator is bound to render an Account, tho he never Adminifrato 
was cited? e was, That be is bound to put en. undes 
in = Account before the laſt Day in the Conditions at his — 
Peri . 
Hole Ch. J. That an Executor is bound to Account. See 
21 E. 3. 9 Co," Benlsy's Caſe. I an Ex&utor had been 
ſummoned by a Creditor, and made his Account, the 
Ordinary could not hold Plea of it; becauſe the Ord. 
1 cannot relieve. 2 Iuſt. 600. Ney 781. But lie muſt 
take the Account, as the Executor has made it upon O at: 
But if 2 Legitee comes he may unravel: the Account, 
becauſe tis the only Court for him to ſue him in; and 
des — — by that Account. But if the 
Executor will pay him his Legacy, then he cannot om. 3 
him to exhibir an Inventory or to Account; becauſe he a 
the End of his Suit. R4ym. 407- The Stat. 22 Cur. 2. be ba- 
of Diſtributions, makes the next of Kin Legatecs. And 
before the making of this Statute, Co. Ent. 128. is, That 
the Adminiſtrator {ſhould Account when he was thereto 
required. He is now bound. to do thi at is Peri, ne 


— — -2 — _— 


— 


— — — — 
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7 And here he 
r Whets. 
ever a Man i bound in à Bond to do an At chat is 

__ (ble (especially if e ths u teal Ther 
2. K s. place,) he is bound to do it at his Peril. N K 154. 


So it is in a Mortgage; and when a Man is beund in 3 


Lo ld to & ah that cannot be done; as to give an 


ount at a Court ſuch a Day, ©. he ought to plead, That 
3 was no Court held that Day, Wc. and that he was ready 
225 :3- at the Place, and had done all that he could; See 13 E. 


2 3. 1½¼ 14 K. 3. % 18 E 3. 0. Lam. 18 . which Holt 
5.90. © © took to be a very good Cale, & Co. 120, i130; which Caſes 
dete cited to bew, That if the Plaintiff makes a bad Re- 

" Plication, he may deſtroy his Cauſe of Action; and that 
Ude Gti oo b. be And therefote ordered it 
to be ſpoken do again next Term, quo this Matter. 
Far e e eee ind 
that he was brudd vo Acoupnt, without Citat at his 
Peril. And. 


v4 
? 


Aber againſt Wallis. 


60 ae 
5 f 2 bete marries a rich Woman, 
mar- Rent co himlel, . . 


GE 


E would be in this Of Which was argnd chi 
* | 
Serjeant ſaid, Tons like the Ouſe of 


a0 
«Dill; * 


againſt 


— — 
Hillary Irm 1707 6 Anti TS i BR 1 
he the Dillciſor, : a8 for Money received to bis UG; 
and in this Caſe there was another and a proper Action; 
For if the Rents were received with ber FOG e 
might have an Action of Account againſt bim as os Rt 
if without her Aſſentz Treſpaſs lies.” — Dy 

. Zyre alſo for the Defendant ſaid, This en bez hf EE 
will nor i but where is due on ſome Contratt;, 
therefore! where one Man enters on another, wd Tells his 
Goods, Me. be who has the in them cant have 
an Indebitarus Aſſwmpfit for the y received, as for Mo- 
ney received to his Uſe but mult have W * 
for a Wrong done, u Allie, W... 

in bitacre yi the Plaintiff, - Ihat the Action lies 1 fot g. 
the Plaintiff was conſenting,” and often preſent 'when' the 
Money was paid. That Where Debt will Ile, ah fnilebs 
tatur Aſnmpfis will alſo lie in many Cales, ſo not confinetl 
to a We But herd it ct be ſuid, 
the Defendant was'a W 7 Decnuſe it Was 
with her Gomſerit: Befidey an Wee g, wil Be 
though there was no Ouatract; as for the Proſſts G an 
Office wrongfully received,” tho received by ons who- 
tended a Ti 9 C6. The Caſe of the Ciry of 

Duel allo for the Planriig Thit there e n bend ef , 
a Ooctract to maintain an Nalediraras for 

is over- paid, this Action will lie 
If the Wife lends her Huvband's : 
band may have either h 
are received by _ YO 


Caſe in Fe Bags 
or | Indeb” / 
— 
© hi Uſe. And 


1901 


nl 


. 
989 


he Ang 
whatſoever ; but that afterwards by Deeds of Leaſe and 
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wa) U was: bac for Aline in Ken by 


6 Anne, * 


Brun- 


Jan Archer; on the Demiſe of Robert Bokenham, 
- Frances Bolenbam Widow; and on Not guilt 
= i. there is a ſpecial Verdidt, wherein the fin 
made, That as to a Moiety of the {aid Houle the Defendant is 
Not guilty; and as to the other Moiety they find, That 
William dotenbam Eſq late the Husband of he Defendant, 

being Commander of their late Majeſty's Ship the Graf. 


ton, on the zd of May 1692. duly made his laſt Will and 


t in Writing, which they find in bac Verba, It 
recites, that he was then bound out to Sea, and then ſays, 

1 40 HE give, deviſe. and bequeath ' unto my well-beloved 
Wife; Frances Bokenham, ll ſuch Sum and Sums of Money 
as hom is, or  bereafter - ſhall. grow dus to me from their 
Majeſties ſor my « and Servants Service, either by Sea or 
Land. :4s-alſo all r eur of Money, Landi, Te. 
nementi; Goods, Chattels and. \ Fa ſocver, ſaever, wherewith at 
the Time of my Deceaſe I e 
which. all — on of right doth” appertain unto me - And 
T1 dv: hereby nominaie and . her. the ſaid Frances Boken- 
hott welkbeloned Wife, to le the: whole and ſole Execu- | 

nix of this 'my ld ill and-Teftament.. 

They further find; That the Teſtator, at this Time of 
of the Will, was not ſeiſed of any Lands 


| Releaſe, beating Date 26th. and 27th Days of F 


1693. Sir Jabs. Frantlos nl Thomas He, being ſeiſed 
R hs ir on e Houle, — 
the to the ſaid. Wi e r 


__— and ſo died without Hſue of 
They ge che che Bat, abrefid b bad in woe 
* the Nature of Gavelkind, and deviſable by the 


Cultom of Kang and to ro be divided umongſt the Heir 


wad, | They 


— —— 


Hiltary Term, 1707: 6 Anne Reg, cw R. 2 


— „— — — * 


They further find, That the Teſlator had two Brothers, —== 
Reber Leſſor of the Plaintiff, and Harry Botenum, who = 
was then dead, and had leſt Iſſue of his Body Anne. an 
Infant; and that” Robert and Anne eee th 
wy Teftator. - | | *X Oſt 101395 

That n he: ſaddles, 
wry to the Plaintiff, upon whom the Defendant 
the Deviſee entered; But whether the Defendant: be cul 


pable; they defired the Opinion of the Court. 
Lond ck Juſt. Trevor ane 1h Opin f the e 


The Queſtion i is, whether thele Lands (that is the Moie- 
y nam d in the Special Verdict, ) did well paſs by the Will 
2 the Defendant Frances Bokenham, or not; for if they 


— — mee, belongs to the Labor ef the 
Plain 


And ee d meh Uf — that thoſe Lands 
do nor paſs to the Defendant by this Will. 

This Queſtion; touching the Validity of this will doth 
depend on the Conſideration of two Matters. 
1. On the Conſideration of the Statute of Wills z 2 M 8. 
which was made to enable Perſons to deviſe Lands 11 their 
laſt Wills. 

2. On the Conſideration of the Guſtom of Guelind, 
which is particularly found in this ſpecial Verdict. 

In the gutt I will conſider, whether the Sante, dock 
enable any one to deviſe Lands he is not Owner of, nor 
has any Intereſt in, at the Time when the Will was 
made, but 'does/ purſe Lands in his LS, af the 
making ſuch Will. 

This depends on the ConſtruRion of chat AQ, which 
ſays, That all and every Perſon and Perſons having Manors, 
Meſſuages, Lands or Tenements,” ſball have full and free. Li- 
berty to diſpoſe and deviſe the ſame by his laſt Will' and Teſta- 
ment. Whether the Word, Having, doth make it neceſ- 
ſary that the Teſtator ſhould have the Poſſeſſion of and 
Intereſt in the Lands, at the Time of Making his Will? 


On, Whether it be ſufficient if he have or purchaſe the 
Qq Lands 


* 


— SO EA. 
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* * 
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I Þ will ſuppoſe tius Act lately made, and that there had 
been no Conſtruction W before, but that the 


Larid it any pac the making bis Wks an for 


ns Not este de 8 


| Queſtion) was intireiy new and undetermined, and that 


ti as no res img; 


What would then be ae 
Confteuftion of thoſe Words of the Act? 14 


And in the next Place, I will conſider what Cg d- 


| tion this Act ought to receive, as it has been already ex- 


ginally expounded, 


which is the {ame in Subſtance as new 


dd and ed and from the Conſequence of 


uch Determination. 


Now as to hat would be 4 reaſonable Conſtruction, 
fling & er 10 e mae on, and 0 be nw . 


Opinion, it would be a very n Con- 
Fe that this Act ſhould not 211 to enable any 


Perſon to deviſe any Lands be has not, nor is Owner of 
at the Time of. — bis Will, unleſs he re it; 


The general Rule in Expoſition of all el Pailia 
ment is this, that in all ; doubtful Matters, and where 


the Expreſſion is in general Tetms, they are to receive 


ſuch a Conſtruction which may be agreeable to the Rules 


Law, further or otherwiſe than the Act does expreſl 


of Common Law, in Caſes of that Nature; for Statutes 
are not d to make any Alteration ne 


clere; therefore in all general Matters the Law 1 * 


Lands he had not, or had no Ri 


the A did not intend to make any Alteration; for if 


the Parliament had had that Deſign, they would have ex- 
prels'd it in the AQ. 


Now how will the Common Law influence this Matter 
beſore ur 
| eh e Rakes, of de Gmina Lew, 
chat e ſuch Rules a ar co gorern Copneyan ces and Diſ- 
ol Eſtates ; the Law did never allow any Perlon, 
any / Conveyance at Common Law, to diſpoſe of the 
t or Intereſt. in at the 
Conveyance. 


Time of making and executing: 


bt And 


\ 


5 po | 


— —— * —_—_— — 6——— — 


. and 43s never 
17 Releaſe all the Ripls be bits, - n A whe 
Pew mic det or cold be for the Furr 8 i 
expreſs Words which ſufficiently ſhew''the Intent of the 
Parry, re ee And S 
contradicted by any one. eo, 
: ai dais ate = wtie's 
to Releaſes of future Rights; that is, that in ſotne Caſts 
a Man may releaſe" a furure Night, tho! by the. bare Re 
leaſe it can never paſs; as 1 If. e 
fore: If there be Father and Son, and the Son diſſeiſe the 
Father, and being in Poſſeſſion makes à Febffment in Fee, 
in the Lifetime of his Father, tho' no Right or Eſtute is 
yer deſcended upon him from his Father yet this Fvoff. 
ment will bar him of this future poſſible Night, when it does 
deſcend and come to him. But this is grounded on 4 par- 
ticular Reaſon; that is, becauſe he had more than # mere 
222 be had the Poſſeſſion of the Land, and there- 


Ee dae Ho 6 Arnæ Rex. in OR. 


fore might make a legal Conveyance thereof j and the Law 24m. 


favours Extinguiſhment of Rights, ſo that the Right and 
Poſſeſſion may go together: a ce e 


high Cue n in the Law, becauſe executed by Li- 
very, and cauſes a Tranſmutation of the nga "boy 
therefore is carried even to the B 
Rights, in Favour of hm who has the Camry 
by this Feoftment he did not convey 45 

bur the Eſtate alſo. Deni 10 alte 
a Feoffment thereof, and by Implication, W 
ment and Livery, all future Rights of him that made it 
are extinguiſhed ; for being in Poſſeſſion, and cotiveying 
| the Land i ff he conveys all Bi iphrs attending thereon, 


whether preſent or future; but yet this does not bar his Now 


Heir at Law, for he may enter norwithſtunding,; and as to 
him the Right is not abſolutely extinguilh'd ;* tho ar the 
fame Time this Feoftment is good againſt him that made it. 

This Rule again ror of another Exception ; 


| and chat is in the Caſe of a Releaſe with Warranty, where 
' a Man makes a Feoftment with W that Warranty 
will bar a future Right, and that wi eng; 


"52 "Hillary ary Tefm, 1707, Anne Rex in B. 
rr too; dur then the is groumded on a particu- 
lar Reaſon, ee the Warranty hars, becauſe to avoid 
Circuity of Action; for if the We bod. that made 
the Warranty ſhould recover the Land againſt his Father's 
Grantee, nay Land, when it deſcended to him, would be 
Aſſets in his Hands, and would be liable to the Warran- 
ty 30 ſo that it works an Extinguiſhment of this / future 
Right, by Way of Rebutter. But there is no Cale in all 
* ll that by ay gs legal Conveyance/at' Common: Law, 
conve that be had no Right to, nor 
in don den el de at the Time of ſuch: Conveyance. In 
the fixſt Caſe he had not the Poſſeſſion, nor any preſent 
Right, but if he had, by the Releaſe it would 3 
extinguiſhed to him that "had the Poſſeſſion; becauſe: that 
the Poſſeſſion, Which the Law favours, ſhoild not be di- 
ſturbed; but future Rights it was never extended to. 
1 Yet the Law has allowed Releaſes of Rights, which ave i in 
. | the Nature only of Poſſibilities, that a Man may releaſe to 
bim that has the Poſſeſſion a pollible Right only, tho'-it does 
not allow him to trensfer or convey away to a Stranger ſuch 
a Right; and that is the Reaſon the Law allows a Man to 
releale an executory Intereſt i in a Term which he has de- 
viſed to him, and is in the Nature only of a Poſſibility; 
but yet he cannot aſſign it away to a third Perſon, tho he 
may, as J ſaid before, releaſe this Right to the Poſſeſſor of 
* Land by Way of Extinguiſhment. So that the Rule 
—— —— will 
Fry true Rule to — this Statute. 
| eee ee 
that Deviſes of Land have not been ſubject to the ſtrict 
Rules of Conveyances at Common Law, becauſe the Law 
_ favours Diſpoſitions by Will to make them agreeable to the 
Intent of the Teſtator; whereas Conveyances at Common 
Law ſtand on a different Foot. 
In the Cale of Wills the Teſtator is inope. dnl, and 
bs no E y of obſerving the Formates of Law, 
ore Wills are — all Caſes ſubject to the 
f oops of Conveyances at Common Law ; but then all this 


- 
8 
. * 0 
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is grounded. an th e THE; 
Erewichal to make iſpoſition of. %” 4 n 
Let us then conſider, how the Law. makes. a ( 
tion in what, comes neareſt to Wills; and: that is Conveys.” 
ances, of Land t Uſes, which the Statute of 2 H 8. has 
executed into Poſſeſſion. The Rules of Conſtruction in 
6 
Wills. | 

Wills bave bern all along ee to the In- 
tent, e along ſu upported thoſe Con- 
veyances to Uſes, on the ſuppoſed Intention of the Party, 


che ebene ſhould be ſome Defeds.in them. The Law hay 


done; the ſame as to,Wills; they are likewiſe ſupported ac- 
cording eee ee e 
Defects as may be in them. cl 

Now by, Con e could 
any Man coovey in Uſe in-Land which, he had, not a 
the Time of making the, Conveyance? No, ſurely he 
could not; and that is plainly proved by a Cale cited at 
the Bar, viz, Telverton and Teluerton,. 3 Oo. 401. N 
Father covenanted to ſtand ſeiſed ye, Lands 2 1 
terwards ſhould. purchaſe, to the Uſe of himſelf for 
"nd. after bo hit e g Bax rand this Hes 3 aged after» 
wards he purchas d Lands and died: Haim; ond. 
e che ee: oungeſt Son ſhould take? 
and it was there reſolved, r 
youngeſt Son, being of Land, he, had not at the Tims 
the Conyeyance; and that is grounded, on: very great Rea 


his own ; for if à Man that has no Right to the 
can raiſe an Uſe of that Land, then two at the f 


Theſe: would be to make contre 
R N59 1 09 _. 


—— un Ra > 


ſon, becaule he cannot raiſe an Uſe of Land which: is not 


1 


_— 
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LI 4 8 


== in Being at Ene und the dene Time, c being 


to . 


8 by different Petfolis: We! ett 07 

It ig allowable in the La ber a y * 
ot tie be will fene Eat by den = Tie, and 
4 Fine thereof; and chat che Care hall be and eure 
10 ken and ſuch Uſes, but then the Resſon of thut is, 
thal When the Land is purehabt1 and Fitie levied, the Uſe 
ariſes on the Fine; and not on the Deed math by him 
belors be was Owner of the Land; and the” he cod not 
Aeclare che Uſe before lie had the Land, yet the Fine by 
Reit bn raiſes the Uſe, atid the Deed madle before is only art 
Eviddtice of his Tritentiori; that it mould be to ſuch Uſes, 
F no Uſes were declared at the Time of lævying the Fine; 
for at that Tirite he might' declare other Uſes; hüt no other 
Uſes being declared, that Deed ſerves for an Evidence of 
12 Party, no ether Ittterrion uppearing. 
182 ply tHat t6 this Cale j here is 4 Cotrveyatice by 
Wi made, Whertdy Land is difpoſed of, which be had 
| ttt" khe Tame of the Will, amd is a Difpoſition 
Effect by forno; and. ſo was that Cafe; à Grant 


{of Land, wich be ſhould furt. ie, 10 
enge of ln Bann 


a0 Wichbilte" Di riot, ſo chat if the 


e Li th Tins, it will not paſs, 
4 further” Reaſbn why W 


E of 25 H. 
32 KH. 8. had 
by ele Lf 


WR 
Power to declare the 
IL 


6 . 
* 
d — _ —— 2 — 
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had the Poſſeſſion as he thought fit, either by Deed or 
Will, fo chat in Effect he had à Power of deviſing by Will, 
by declaring the Uſes that the Truſtees ſhould ſtand to, af- 
ter his Death. But when che Statute of 2 H. 8, ew 
executed the Poſſeſſion to the Uſe, then dec Ceſtui que Uſe 
had no longer any ſuch Power of declaring the Uſe as be- 
fore, becauſe then the Uſe and the Lands were the ſame 
Thing; being united together; and that is the Reaſon why 
this Statute of Wilk wh Men a Power to diſpoſe of their 
Lands by Will, whic ven in Lieu of that Power 
which Ceſtuy que Uſe wy be ks if declating the Uſes of 
te hank an bd Mina toy and therefore there is 4 
reat deal of Reafon a Will ſhould werde the fame Cor 
ion. 

But it is 6b 
edtding to Conveyances by Deed at Cortimon Law, becaiiſe 
a Will bn fu immediate Diſpoſition of Land, 
ard is not like a Deed that takes Effect immediately 
Delivery; for in ſack Cafes a Man muſt have the Land 
at that Time elſe i is agiinſt the Nature of a Grant or 
ihmediate Cifr, to diſpo dſl of wine ho hs oe RE 
Will is another Thing, It is only & future Diſpoſition in 
cuſo the Man dies withont any 'ottier” Altetation 4 and is 
atnbulatory, and not compleated or confummated till His 
Death; and thetefore Reafon good he ſhould be able to 
diſpo P he ſhould have or purchaſe at any 
Time babe his Death, boeauſs it dos tor take BRA f 
his Deatli. | 

"Now in Anſwer tb tt Ob 


what Purpoſes s Will does noc take Fffeet till Death, and 
to what Purpoſes it does take Effect from the Time of ma- 
king ant beföre the Party's Death. "Tis trüe, to man 
a WIll takes 0 Effect b he 
but on the other Hund, to may it tak 
Ef: from hb Tims bf uni rel The Law does 
require many Qualificariohs 19 be in the Tete 
1 the Will, whicty ſhould they come 
at ay Time aſter, tho befote his Death, would make the 
u rd, Seda Indeed 
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velt i in the, Deviſee as 


s to the veſting an Intereſt : ith Devilee, the Los as 


regard. to the Death of the Party only, for no Intereſt can 
long as. the Teſtator lives; and a 
Will, in it's own Nature, is not to paſs any Thing but on 
duppoſition of the Teſtator's Death; for it is a Proviſion 


and Direction how. his Lands and Eſtate ſhould go when 


wake up the Power of 


* SYS. thole - afics, tho' beſos 


he can keep them no longer. Where a Man deviſes Lands 
to another, and the Deviſee happens to die before the De- 
viſor, this is a void Deviſe, and the Lands do not paſs; 
ſor if they ſhould, the Heir of the Deviſee muſt take 


contrary t0; the Intent of the Deviſor; for. by the Will he 


was intended to take by Deſcent; and if Lands paſs, be 
mult now take by fag In this Regard alſo a Man's 


Mie may take by his Will, tho' ſhe cannot take by any 
else gc Conveyance. at Common Law; for the Will not taking 


Effect, in Point of crunaſerretics of an Intereſt, after the 
Husband's Death, ſhe. is in Nature of a Stranger, and ſo 
the Land will well paſs to her; and in many other Caſs 
of this Nature, which 1 could mention if neceſſary, a Will 
takes no Effect till the Death of the Teſtator. | 
But when you conſider another Thing neceſſary to 8. 
a Will good, as a nec Qualification in the Teſtator, 
which is the Power and Capacity of Diſpoſing by his wil 
there I take it the Law oP the Time of 

Will z and as to ws Power of üg Lands by Wil 
that conliſts of ſeveral Particulars, As, 


I. To enable the Teſtator to diſpoſe by Will, or any 
other Way, the Law requires he ſhould have an Intereſt in 
- the Thing be is to diſpole of; and if he has nothing in the 


[Thing to be diſpoſed of, how can be be fad in any Sf 
to have a Power of dilpoling it. 

2. The. Teſtator muſt not only 1 the 

deviled, at the Time of 8 N Will, but muſt 

have A diſpoſing Mind too; he muſt have Ability and Ca- 


pacity, in Point of Niſcretion and Underſtanding, as a ra- 


tional Man, and theſe two Qualifications are 


to 
diſpoſing; and this Power m | be 
ſat the Time of making the Will; 


perfect and compleat, 
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the'Deith of che Teſtator, will make. this Poet good, 
and the Will effectual in the Law; theſe. are .perional 
Qualifications, and muſt be had at the Time of dilpoling, 
and will be too late to come after. 
Now as to the*Quialification in Point of Diſcretion ; if 
a Man be Non Cojpos, and not in his right Senſes at the 
Time of making his Will, tho' he afterwards, never ſo 
long before his Death, becomes a Man of Un di 
and ſound Judgment and Memory, yet the Will is a void 
Will, and will by no Means be made good; becauſe he 
wanted the diſpoſing Power at the Time of Diſpolition, 
which was the Time of making his Will. So the Law is 
the ſame of a Feme Covert; if a married Woman makes 
a Will, tho” ſhe becomes a Widow and unmarried, before 
her Death, yet ſuch is a void Deviſe without Republica · 
tion; for the Law here regards the Time of making only. 
80 it is in the Cafe of an Infant; if he makes a Will, 
tho he be of Age, nay tho never ſo old when he dies, yet 
it is a void Deviſe; becauſe he had not Diſcretion, nor a 
diſpoſing Mind at the Time of making; for it is that which 
the Law regards in theſe Caſes, and not the Time of the 
Dear the Tefirak” „ oo. 
Then as to the other Part or neceſſary, Qualification, 
which goes to the Power of Diſpoſing, which is Owner- 
ſhip of the Land; the Law requires that to be compleat 
at the Time of making the Will. Conſider as to this 
Point, the Law is very ſtrict that the Teſtator ſhould have 
a diſpoſing Power at the Time of making the Will; for it 
is ſo far from allowing a ſubſequent Power, by Acquiſition 
after to make the Will good, that the Law requires a Con- 
tinuance of the ſame Intereſt, that the Deviſor had at the 
Time of making the Will, to remain unaltered, even to 
the Time of his Death; for that any, even the leaſt Al- 
teration of this Intereſt, is an actual Revocation of ſuch 
Will: As where there is a Tenant in Tail, and he makes 
a Will and deviſes theſe Lands away; now tho' he has 
an Inheritance in theſe Lands, and they are his own, 


and he could difpoſe of the abſolute Inheritance and Fee- . - 


{imple by Fine and Recovery, yet if after the Making ſuch 
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— e thert in the F Face + this. being a Lam made a 
long Time ago; avid it has received; many uniformaiDetertnis 
nations — to this Cop This ought to be 
of 'gr6ar Conifideration n Nen may be _— 
tain, when there have bon po ermunations-! after 
long Hebatz, an an Acquiek e undeg them; and when 
accepted and received" 48 'A Rule of 2 tho ſoma 
ſhould not be Cats in ns private, udgments, were 
E oly HEELS xealonable we 
ſhortld" athriieſce ahd eterm . bg ſame. Way, to prevent 
| greater Miſchief Which might ariſe from the Incertainty 
of the Lau. Nom there IT ee ſolęemu Reſo- 
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— there being no future Words in the Will, it might wr 


Gavelkind. 


ſtom be ſo expounded, ſince the 
a Mane Aſo Lit, if it be a reaſonable Conſtruction 


the Intention of the Teſtator that the Deviſee ſhould have 
the Lands he had at the Time of making his Will, and his 
Heir have the new purchaſed Lands by Diſcent. But there 
are ſotne'Caſcs iti Point with this: As Ralle and Baker's Caſe 


in the 3d Patt of my Lord Coke's Reports, and Leonard 
Lobeiss Oaſe in the 1 Cl Report of my Lord cote; They 


g0 expreſly on the Word Having at the Time of ma 
the Will; and this has been all along taken as the Rule; 


and all People ought to acquieſce therein, being ſo ofteri 
and ſo ſolemnly in this Manner determined. 


And now Y come to the ſecond Matter on which this 


Cale depends, and that is the Cuſtom, 


Whether, tho" it ſhould be allowed, that by a Will a 
Me er add of Tad which he had Re the 
Time of making the Will, and which he purchas'd after- 
wards, yet whether ſuch Deviſe may not. be by ſuch Cu- 
flom 38 is here found? And whether ſuch Cuſtom will 
not nne Deviſe good? And I am of pion it will 
not. 

- The Suden found is no more than chat Gavelkind 
Land may be deviſed" by Will in Writing: But there is 
no ſuch Cuſtom found, as that a Man may, deviſe Gavel 
kind Land chat he had not, but only that Gavelkind is de- 
viſable 
If it 658 reasonable Cnſtruftion of the Add of Will, 
that to enable a Man to deviſe,” he ſhould have the Land 
at the Time of making his Will, why ſhould not this Cu- 

1 is only to enable 


as to common Socage Lands, why not as to Gavelkind 


Lands, ſince there is no more particular in one Caſe than 
the other. And the rather 7 all Cuſtoms, which are 
againſt the Common Law of England, ought to be taken 
ſtrictly, nay very ſtrictly, even ſtricter than any Act of 
Pali bent that che the Common, Lam. 

It is a general Rule, that Cuſtoms are not to be en- 


larged beyond the Uſage; becauſe it is the Uſage and Prac- 
tice that makes the Law in ſuch Caſes, and not the Rea- 
1 7 8 iy | 1 2 fon 
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fon of the Thing; for it cannot be ſaid that a Cuſtom is 
founded on Reaſon,” tho? an unitaſbnable Cuſtom is void ; 
for no Reaſon, even the higheſt whatſoever, would make 
a Cuſtom or Law; ſo it is no particular Reaſon that makes 
any Cuſtom Law, but the Uſage and Practice it ſelf, with» 
out Regard bad to any Reaſon of ſuch Uſage; and therefore 
ou cannot enlarge fuck Cuſtom by any Parity of Rea- 

, ſince Reaſon Has no Part in the making of ſuch Cu- 
ſtom. „ * N. | 


-* Now in Conſtruction of Acts of Parliament it is other- 
wiſe, and there is à greater Latitude allowed in them; 
and the Reaſon thut induced the Law- makers to make 
ſuch Acts, to take away the Common Law, may be and 
is uſually urged in making Conſtruction of them. Theres 
fore in doubtful Caſes we may enlarge the Conſtruction 
of Adds of Parliament, according to the Reaſon and Senſe 
of the Law-· makers, expreſſed in other Parts of the Act, 
or gueſt, by conſidering the Frame and Deſign of the 
whole: But it is not ſo in the Cafe of a Cuſtom, - becauſe 
not fountled on any particular Reaſon; for the Reaſon of 
the Common Law is againſt it; bur the Law allows Uſage 
in particular Places to ſuperſede" the Common Law,” and 
is the local Law, which is never to be extended further 
than the Uſage and Practice, which is the only Thing 
that makes ir Et 297k 724 1173 
Now there is nothing hete found of a Uſage to de- 
viſe Lands which a Man had not, or which he ſhould 
afterwards purchaſe ; and then we muſt enlarge this Cu- 
ſtom to deviſe Lands which the Deviſor had not at the Time 
of making the Will, which is beyond a teaſonable Con- 
ſtruction; for tho it be lawful and cuſtomary to deviſe 
Lands a Man has, yet it does not follow, that by the ſame 
| Reaſon a Man may deviſe the Lands he has not, for it is 
on different Conſiderations 3 becauſe the Common Law 
enables a Man to diſpoſe of what he has; but there is not 
the ſame Parity of Reaſon, that Cuſtom ſhould enable a Man 
to diſpoſe of what he had not; nor did it ever give a Man 
Leave to diſpoſe of what he had not, it being à Thing 
againſt Reaſon, that any Man ſhould have a Right Y 
r T t 


. 

— further 
| in. a Coſtom, which, ought to be conſtrued more ſtrictiy 
than it would be at Common, Law, 
a che bjothed, dhe die Cui ie 8 
| general Power di diſpoſing, as far as 2 Man may, his Goods 
and Chattels at Common Law, which he may deviſe in 
Manner as is contended the Lands ought to go in this Caſe.” 
For it is ſaid, ſay they; in Firzherb. Nat. Brev. That this 
J ˙ nie difs Lands ons 
Bona i Cutalla. But ſurely. theſe. Words do not prove 
thas derben Land by AT an ay be dif; of 
to all and Chattels: . 
tainly a great al of Difference between a Deviſe of Lands 
r Goods and Chattels 
were always taken to be Teſtamentary Things. If a Man 
inake a Will, the Law gives all his Goods and Chattels 
and perſonal Eſtate to his Executor; by his being named Ex 
ecutor, he has a Right to all the perſonal Eſtate; and if a 
Man makes no Will, the Ordinary did diſpoſe of the In- 
teſtate s Eſtate, till the Statutes for Adminiſtra 
tion were made; ſo that as to the perſonal Eſtate the Law 
did appoint no Perſon who ſhould take in Succeſſion as to 
that; unleſs, the Teſtator did diſpoſe thereof; but as to 
Lands, the Law has appointed the Heir to reprelenc the 
Anceſtor, and to ſucceed him in his Inheritance; - there- 
- re Lands ought not to go from the Heir to whom the 
Law bes given them, otherwiſe thun a expreſly deviſed 
from him to ſome other. 

- And tho the Teſtator does diſ H d c 
Chattels by his Will to Legatees, yet they all paſs to the 
Nee 6 Tellers end 
he alone has a Title in Law to them, and nothing 
to the Legatee ; nor can any Legatee take any Thing de- 
viſed to him until the Executor do affent ; ſo that this in 
Ref amounts tn 50 more than-a Dixeftion to the Execu- 
e 
N ee 
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Teſtamen ts of Goods and Chatrels are by the Civil Law 
and of Eccleſiaſtical Conuſance, and ſubject to the Rules of 
the Spiritual Court, and to be governed by their Law ; but 


as to Lands nothing enables a Man to take but the Common 


Law, and the Heir is in by Diſcent, as being the Perſon 


by the Common Law to ſucceed and repreſent 


his Anceſtor ; and if Lands are deviſed away by à Will 
from the Heir, they pals immediately by the Will to the 
Deviſee. So that there is a mighty Di between a 
Diſpoſition of Lands and af Goods and Chattels 
- The Caſes cited at the Bar to maintain this Deviſe were 
Brook 1 5. tit. Deviſe. Fig herb. Abr. 19. and Sathawi's Abr. 
11. the ſame Title; and theſe were preis d as Authors 
ties in Point, 12 1 «of ; a 85 
All theſe Caſes are founded on the Year-Book of the 
39H.6. I have look d — Bock, 1 does not 

any Means warrant uch Opinion, rincipal 
9 99 than Wit A an dend Land, ant 
was after that diſſeis d, and then died; the Queſtion there 
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purchaſe Land; and 


that, but only a Quere. 80 that t 
Collections 
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and Inferences upon the which war 
rants no ſuch Thing, but rather the ; eſpecially 
if it be conſidered this Caſe muſt be Cuſtom to de- 


viſe, becauſe long before the Statute of W 
; And therefore, for theſe Reaſons I 


ought to have his Judgment. 
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cher of Londen ver. Mackreith, - 


tn | RROR but of the Cominon Pleas; the Caſe was 
be this: The Mayor of London brought Action on 


W London, 


9 Mayor to proſecute 
it with Effect; upon which Bond the Mayor brings Debt 
in C. B. and at laſt it comes by Writ of Error into B. R. 

where the only Queſtion was, whether the Defendant was 
obliged to e the Writ of Error in the Huſtings; 
the Mayor being Judge of that Court, and ſo make him 
This Caſe was twice argued the laſt Term; and how 
the Court gave their Opinion. "CEE es 7 

Holt Ch. J. ſaid, The Writ of Error would not lie be- 
fore the Mayor himſelf, becauſe he was Party, and fo the 
Bond void. . n | * 
. Powell contra. He agreed, that regularly a Man cannot 
be Judge and Party; but in Caſes of Neceſſity he may: 
As if a real Action be brought againſt all the Judges of 
C. B. But this Caſe differs from that, for the Huſtings 
may be held before ſix Aldermen, without the Mayor, 
| all then it ſhall be intended that the Mayor was abſent, 
becauſe it does not appear of Record; if the Plaintiff in 
his Replication had replied, that the Mayor gave the Judg- 
ment, I ſhould have been of another Opinion; and it 
does not appear that the Mayor is a neceſſary Part of the 
Court. | | 


' Powis and Gould were of the ſame Opinion, that the 
| Writ of Error was well brought, and ſo the Bond good; 
and the Judgment given thereon in C. B, affirmed. 


WF, org - Queen verſ Apſtey. 3 
6x A8 4 to 1 af Order bf Selfott 2 can 
removing the Keeper of the Houſe of Correc- — oY 

tion; it being do ping a. bim for divers and ſundry 
Crimes, not ſpec at Crimes in particular; and 
'twas ſaid, That 5 is not at the Will of the Juſtices, 
neither by the Common Law, nor by the Statute. F 

curia. The Juſtices have Power to turn him out for 
Misbehaviour, but not arbitrarily; they ought to have ſpe- 
cifed the Caule i in their wang ; and twas therefore quaſhed. 


uud. 22 1 


(7)? Tots; * br this A upon che Motion 3 W 
King two Indictments were quaſhed; becauſe F 
in the Caption 'twas ſaid, Per 2 n pro- gelle. 
boru & legaliu' homimum pro Burgo pads, inſtead of Burgi 
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. verſ . Wright. 


* AHE Defendant was indidted for ing of Sir 
. Rowland Winn, who was a Juſtice of Peace, 

altice of theſe Words, (Sr Rowland Winn is 4 Fool, an 
1 for making ſuch a Warrant, and under- 

Handi no more how t0 male "a Warrant than a Stickehead ;) 
nee moved 
in mt of ren. 
Ar. Sulkeld for the Defendint 3 4 That theſe Words 
are not indictable, . the Men 
of the Magiſtrate, and not the Government: Indeed if one 
reflects on a Juſtice of the Peace, either for his Office or 
his Honeſty, tis a Queſtion whether an Indictment lies; 
but this cenſures only this particular Act. Belides it does 
not an 
Mr. Eyre for the Queen argued, That the Indifiment 
was maintainable; for tho' this does not reflect imme- 
diately on the Government, yet the Government is ob- 
liged to maintain the Inſtruments of its Authority: Be- 
ſides the Words cenſure him in the Execution of his Office, 
viz as a Magiſtrate. Hutton 131, Cro. Car. 503. 3 Mod. 
139. This is not like reflecting on an Officer in a 
tion; for one is by — immediately from the 
' Crown, the other by Election; the one reflects on the 
Vabliek Government, the ocher vn the Corporation only. 
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This being argued * 


ſeveral Times, the Court gave their 
Reſolution this Term, that the Indictment did not lie. 
5 ſaid, he knew no Caſe like this, bur the 
Darby. Indeed Words ſpoken in Diſparagement 
4 ade Pars ne Beach of Good Behaviour, e 
indi : Beſides the Indictment does not ſet forth, that 
1 al Warrant; r pear to the Court 
what Sort of a Watrant it was; for it it was a fooliſh 
Warrant, or of a Matter whereof he had no Coghifance, 
it was lawful to ſay ſo. The Words perhaps may be true, 
and Juſtices of Peace are not beyond Genſure. 

Powell the fame 3 and ſaid; If the Words were not im 
diftable, they were much leſs actionable; and Powis and 
Gould And in this Caſs ware cind b Holt Ch. J. 
3 Kab. 492. 2 Nu Abr. 78. 4 Inſt. 181. and che Caſe of 
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node Me! Bur the Court directed that the Defer- 


e 1708. 7 Anne Reg. In "Rr 
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duant mould. be temoved by Habeas Cotjme-to the Common 
Pleas, and that an Aion ſhould be brought againſt him 
there. Tis J my dn i WV 1417 A Tart 43 . . N 


12 8 * nem older; TE ee Ae) 
* worry Rh | E f bd # 
* e ver err .. .be 
BEE | a6) a SHES 01471} | S 
; (4) N. Aion for not of Feng * 0 the 
: N Plaintiff declares omnes Tenentes 2 Oc 


ben np to repair them; which the Counſel for the 
Defendant ſaid could not be good, becauſe they could 
not lay the Cuſtom for Occupatores, and cited 4 Mod. ond 
and Bitt's\Cale ; Telverton 7 5. Cro. Elia. 47 
be Counſel on the other Side ſaid, that Tenentes | 1 
 preſeride 3 and cited Cro. Fac. 66 5. Book of. Entries 140. 
and {aid that this Way of Pleading is uſed more now than 
formerly, and this is after * — by Nibil dicit. But 


the Court ſeemed to 9 that the * was not 
. laid. 12 3 


3 


1 8 Que vert Lira 6. (Hole abſent. 


No g 2. (5) „Tus Lord Grifin Ee bend ee 
1 to the Queen's Bench, upon his Outlawry, de- 
N "rad Counſel to take Exceptions to the {aid Outlawry, . 

But Powell (Holz C. J. being abſent,) denied it, and ſaid, 
that tho the Statute gives . in High Treaſon, at 
008, yet mone is to be allowed after an Outlawry 

| xcept the Priſoner ſhew ſome particular Error on which 
| Wakes | the) wan ray abe him: Cee but che Court is 
4 his Counſel, and will do him Juſtice, and on that Ex- 
4 — cecution Was ordered to be awarded by Rule of Court; the 
4 Solicitor General then moved that ſome Time might be 
\ Pronounced, which he ſaid the Lord Ch. J. Hon told him 
was moſt proper. But the Court ſaid the Practice had 
been otherwiſe; and directed that _— ſhould be a- 
4 > warded FE *& n 
| RO 23 3:1: 5915 OY Ih} 32 ih won! 


A 2 14 | | Billing 
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DigncÞ * I A e 5 d ei ho ee 


A erl. 1 pears, Be, r. TTY 


2035 $0 10 2189 by gs e 2. u- 
— the, De. > =o — 
— whoſe Wives were "— 0 


n and that the Authori- 


expreſs," Thar\if M eaſe be made to Baron and 
curing the Coeur, ſhe muſt be joined ; which 


her Right. In Waſte, if the Wife be Te- 
or Life, the Action muſt be 


ght a- 


he ſhall not be hand in this Caſe, 
n eee Indeed- when the Title is 
not known of the Landlord,. prime facie taking the Profits. 


is good Evidence. bur ve # ix be deen chat thee Þ an 4 


Under-cenant by Lale, Ve. $03: 36s | 
Whitacre pro Quer cited 26 Ed. 3. 40552 11 
10. H. 6. 11. F. N. B. 121. — F235: 4. Ray. 6. 1 Lev. 
en de edc 
be Land 
of his Wife, which is with a _— 
— be brought 


i e Rent is the 
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Ul 
af 
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—4 lache 9 Das 20th gj ν)⁰ 
XX 


as * — 


11 10? 


the preſent; 2 H. 4. 19. for here 
y in de Wi and che Husband hab no 


. the Huxband only to the Watts, Cee Be 


apainſt; the Huſ- opti 


= « = 
S W.q 
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Judgment was given on the laſt Fault of the Deviſe 


b Executors; upon the ning of which Point, Hol 
Fn = He” thought a Na iel us not wave à Term: 
5 he muſt ac- 


For if he ws. Part of the Executorſhip, 
— cope rd whtols, as hs fiuhds impower'd by the Will. . 

e whe. ewe be f. . d Tho, He ue 
5 ew, i. ſpecially; ard pray xhat he may by chrgedr ws 
2 ne es "belt ONT Hide. 
* | PII. ö n e 1 * GH Yr ey, RM 177 
3 ene a 0 Jett 
Bebel verl Here, b 

Tü 7 t5 19703 03 #111415; 

on Bail- (9 EBT- 5 4 Rull Bond! 8 bus ths Shes 
Had ey „De Suſſex 3 yo he Ack of Par. 
laben; js without ſhewing the 
Mattet ſpecially, that it oe Fs Bond, which by 


r 
111 
Bas 


wn 


the lace AG i aſlighable 4 to! which there wa a Detmur« 
ref, 


Ne a. Wa dee ben Grows de We a Bend 
alligrable } and when Mr. Salkeld ſourd the Opinion of 
Diſcontinu- ko hg mane e 
n 75 


he _ 
LIE HT, 


Lupart verl. Wills. 


glas 00 A NW Ackles of Cee on un . 
+. x8 ment to refer all Mattets in to un Ar- 
venant to per- traten; à Diſferenee aroſe about à certain Demand, and 
; che Arbitfutots awarded 5061.6 by paid, and penetal Re» 
beats te be giver TwWas afgued, That tho'mo- 
Words Were in the Covetiant, that de -Defandanc'ſhould 
| yer it ſhould be good by Tmpention. "Dyer 216, 
217. $ Co. 82, 1 Roll Abr. 7. pk4 z. A e. Lev. 
11. 4 Sid. 10)! nr. Sg. fans; $54.5 For where- 


— 


ever there is an tmarſ, cd ddr 0 t 
| mit o an Award. . Jones 158.” RE; 
BY Holt Ch. J. The very 1 Thing te Arbieres 


tion is a 8 that each Party ſhall per- 
rea] * form 


K ͤ A — —ͤ— — 
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firm his Part of the Award; for otherwiſe it cannot be 


ſaid to be referred, Cannot. one 0 a Stranger co- 
venant, that a third Perfon alk 2 the An be· 
rr tude bed hs to a 
Pegs are but. it will be a n If a 
Man aſligns a Bond, and afterwards brings an Action theres 
on in his own Name, this is a Breach of the Agreement: 
For the very Aſhgnment imports a Covenant, that the Af: 
ſignee ſhall bring the Action, in the Aſfignor's Name, and 
recover, and have the Money to his own Uſe. Antiently, 
if an Award was made tq pay a Sum, this might have 
been pÞaded in Bar, tho without Neko; ; / decauſe 
the Law gave an Aon of e Mengy noon ypon 
the Award, and ſo a Remedy. And tho that Law 

altered, yet now, when two Perſons ſubmit to an p 
this amounts to 5 Fan 


Inter Oatham and FT aint Pede. | 


GN Order was made by two | Juſtices to remote 2 Order of Ju- 
poor Man, Except he finds Security to be allowed bs Cond. 
by them, G.« e. the two Juſtices) And Mr. Pa es excepted ol 
A ſor that Reaſon; and alſo, that it did not ſay, he 
wus likely to become chargeable, or, that he eau, there 2 
to ſettle, not having 10 J. per dm,, Holt Ch. J. they * ++ 
carmot make a conditional Order; (or, chat in caſe he does 
not find Security, then to remove him.) For an Order of 
Removal is an Adhudication, and ought to be ubſoluce.” And 
they have nothing to do with the Security; for that” be- 
langs to the Pari and (00 m. err 
ed, at. the Diſcretion. h T9199 1G) d 2 wes 
Then e 
by which the Order was rerovel, becnuſe in tile Order 
the Town was 0 a but in the cee ole. 


bam. 1 Nin e 5 51 Ibo 
e beat; andthe Certiorari ws confirm, 11 00 
rA bn & bai 2d 64 w- 92510 55010 100 


Lit KA 111 36112 cin SOT Lib 1 36d T rein 


80 * | K Queen 
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3 4 #16 L 45 : 


| * 


Sons» ee e 


$43 43.5 7 


c bees PA Beginning of this Term, a Wir be Cer- 

_ tiorari was quaſhed; becauſe twas directed u- 
ſliciariis' ad Pacems aff gnar , - omitting the Words Ad F 
vandum. 


9 WP. , 8 2 q 4 1 
, — 1 | T1 '* 


| . vert Atkins. 


Order of Ba- wy N Order of two Juſtices was on the Faber of 
— E a Baſtard-Child, that he ſhould pay 1 5. 6 4. 
per Week from the Time of the Birth of the Child till it 
be ten Years old, and then to pay 5; J. for the putting it 
out Apprentice; "Twas obj that the Order was not 
according to the Statute; ; for tis uncertain whether it 
will be chargeable ſo long as till ten Years old. It ought 
to have been, To pay ſo much, c. ſo long as the Child 
zs chargeable to the Path. Which the Court agreed; and 
tenſe wall che One, te The Quan le, 


7 * 


2 


teen verl. Digg! +) ant 


2 Nr. 4 wa to quaſn a Writ Rebe 
cato Capiendo. His firſt Exception was to the 

upon the Excom Cap. That it did not 
—— appear, — the Perſon was commorant in the 
Dioceſe. Moor 466; 467) 24h, That it does not appear 

there were forty Days between the Excom and the Signi- 
fieauit; that ſo the Party may reconcile himſelf to the 

Church before the Excom Capiend iſſues. Cro. Car. 8 2. The 
 Signifieavit is recited in the Excam Capiendo. This Writ is 
returnable here, and after it is ſo returned, this Court 

may well quaſh it, if it be a bad Writ; but before it is 
returned here, the Chancery upon Motion, if it be a bad 

Writ, is, to grant a Superſedeas to it. As to which the 

Court ordered Precedents to be ſearched. A third Excep- 

tion was, That it did not appear, that the Excommunica- 


—— 
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tion was ſince the laſt General Pardon. Which Exception | 
the Court N r 


) \ SS: is « \ 737 i 
Nuern verſ. Homes, - 


0 MI. F 
For that it did not ap in the Writ, that the 

me alledged was of Conuſance. 

= . Tho that Matter does not appear in the Writ, yet it 


af 2 the Proctedings, that thi was à Cauſe 
bebbre the Delegates, and therefore it ſhall be intended of 
Eccleſiaſtical Conuſance : But the Court held, it ought to 
min; 3 and therefore held the Writ 


it. See the Stat. 5 E c. and 
rs The Bip of 8 * * 


* pers 3 Blower. | | 
% Also this Term) ) Mr. Ki my re 6 * 


another Writ of Excom' Cap that it only 
recited, ix for + Marr of le or ch 
r WB ap cn and. did not 


nh e what or Matters,) particularly. And the 
Writ was & ACA {aid ae ; = for that it 


| zähmen. or other Things, ſhew d that it 
gt be for thing elſe of Eccleſiaſtical Conuſance be- 
ſides Tithes; and what that is does not appear. 


and ts 


tration. 


Queen verſ. Cope. 


( 15.) A Writ of Error to reverſe an Outlawry: The oe 
A Error for which it was reverſed why; The * 


in ſecundo exacto it does not a where the County- 
Court was held. * 


2 


1 7 Queen 


| | 
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big 


Dees veri. Oy: f 455 dr Mp 


Rewrato (1 6.) JON Eleltns is u pod Return to a Mands- 
— 0 N 3 to ſet forth that a Burgeſs is prefec- 
tu & {ec 6 mar cles be ie 


n K Ae 


Uu vert Dy. - [ok aſe. 


3 deen vil he on the Statute! of Ukiiry' 
> For the Method the Act preſcribes muſt be 
| . therefore the Indictment qualked, | 


vun, ns verl Plome. 


Oy Ex Water, e A Adin as Ex- 

ecutorꝭ where he need not name himſelf Ex- 
Caen and it "goes, Bunt bim, be mut pay Colk, as 
was NT MR ee and . dee 
g F 48. a [5 
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a Mandamus ; Verdict, and Judgment for the =.) — 
Plaintiff; a Motion, ws made Er 6 perdtp- 29. 
cory Mandemus, and. bir. Per oppoſed; the Motion; bes 
caule a Bill uf Bxcoptions was tender d for refirfing 4 Book 
to be given in Evidence, on the Part of the Defendant: 
But Note; Nothing was mentioned of a Bill of Exceptions 
at the Trial, nor any Thing dane in it till after Verdict. 

Powell J. upon the making this Moti, was of Opi -· 
nion, That whether the Bill was mentioned in Time or 
not, that it ſhould not ſtop a peremptory Maudamum If 
a Motion had been made for -a new Trul it ond have 
hindered. it; and à new Trial would have been 
for refuſing of Evidence; but he ſaid, if a Writ of Error 
had been brought, it would not ſtay the peremptory Man» 
damus; qd db. Armen Wen 
cur. 

And as to che Tendering tha Bill of Exceptions, he The ER of 
ſaid, ſome Mawes of i hand haverbjen dani up af open, W 
the Trial, and the Counſel un both Sides ſhould fee it, 2 dere by 
and ſet their Hands to it, to put it out of all Diſpute da,. 
afterwards. That the Statute M. 2. c. 3 l. ſays, Seribas E. 

which mult de underſtood to be at the Trial. 
But this Point was adjourned to be ſpote to by Cuumſel. 

Afterwards at another Day this Term, Mc. Eyre fur the 
1 

judge 
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Judge to ſet his Seal, mentions no Time but when it 
ould be demanded; and tis very propable, if it ſhould 
be done at the Trial, it would appear in the Writ; he 
cited Raff, Ent: 25 ;. F. NBR 54A. The Ol R N. B. 21. 
Letter N. No Notice faken bf the Time of the Prayer of 
it. Rm. 404, 40 5. And beſides he ſaid, the Party was 
* e till after Verdi. Alſo Page ſpoke to the 
Tame Effect. 

Sir Edward Northey, againſt the Bill of Exceptions, ar- 
gued from the Inconveniences that would attend ſuch Prac- 
tice, if it ſhould. be allowed, that after a Trial in a long 

Vacation they might come and fender à Bill of Exceptions, 
when the Judge, who tried the Cauſe, had quite forgot 

the Thing inſiſted on; and ſo no Man that had a Verdict 
could ever be | 5 8 i 
Mr. of the ſame Side ſaid, that this Was a plain 
Caſe, by the very Words of the Statute ; and that Miz 
nutes ſhould be taken of it at the Trial, juſt like a ſpecial 
Verdict, and demurring to Evidence: As to the Objection 
made by Mr. Eyre, that no Time was mentioned in the 
Writ in the Regiſter, he ſaid, it purſued the Words in the 
Statute V. 2. c. 31. This Caſe, if it ſhould be allowed, 
would be of very ill Conſequence, upon this Account: 
Suppoſe a Diſpute does ariſe at the Trial, whether ſuch a 
one ſhall be allowed to be a Witneſs for me, and upon 
Debate, the Court admits him to be Evidence, and after 
the Trial is over, you will come and tender a Bill of Ex- 
ceptions; becauſe he was allowed Evidence, I am hereby 

from other Evidence; whereas if you had men- 

tioned it at the Trial, I might have had Evidence enough 
without him to have had a Verdict, and fo ſhould not 
have inſiſted on him. If this Prattice be allowed, no Man 
is ſafe, tho he has a Verdict. 1 

Holt C. J. If Evidence be not allowed, and you have 
Thoughts of tendering a Bill of ions, Minutes mult 
be taken of it at the Trial, and there is no Need that it 
ſhould be put into Form: Tis juſt like taking Minutes of 
a ſpecial Verdict; or demurring to Evidence, the Party 


muſt join in Demurrer; but that is all in Minutes. But 
n 1 as 
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as to Matter of Form, that is dans afterwards, ta then 
when tis done it has a Retroſpect, as if it was done at the 
Trial; and in this Caſe the Judge is Judge of the Evi- 
dence, and when he has given his po, if you ſay 
nothing to it, nor except againſt it, you ſubmit: to his 
Judgment ; and if you come after the Trial is over, it is 
too late, for his Authority is determined; and as to the 
Inconveniency of ſuch Practice, he aid, Su ppoſe after the 
Trial is over ſome Time, the Counſel come 2 tender a 
Bill of Exceptions to the Judge, he it may be has forgot 
the Thing inſiſted upon at 152 Trial; the Counſel ſuys he 
e it, and 5 1 if the Judge oe not — «8 it, 
an Action ſhall be brought ft him, and fo the Couns 
ſel's Memory ſhall arraign the Judge: He allo" ſaid,” when 
*ris put in Writing at the Trial, it en be left n 
Officer of the Court. 

Powell J. ſaid, It muſt be prayed e dhe Tims of the 
Trial, when the Exception is over- ruled; and the Cauſe 
may go on nevertheleſs, for only the Subſtance of the Ex- 
ception is to be taken down at the Trial, without regard- 
ing Form. And that ſcribat Exceptionem muſt be under- 
ſtood to be done at the Trial, + Powis and Gould being, of 
the ſame Opinion with the Chiet Juſtice, and Juſtice Fhwell, 
they reſuſed to fign the Bill; the Cauſe being tried before 


them at Weſtminſter, at the Sittings for 7M} 45 
: | ( 1 T . 


Tn verſ, Pinchell, bang ob 


29 OT 59 


* = 
I 


| (2) AN Action by Barca and Feme againſt — hw = 
dant, for Boods taken out 'of their Poſſeffion; A Feme Ex. 


the Wife was Adminiftratrix: * 4 s Fare! 


join 
Mr. Raymond moved in Arteſt of Jodgiite, becauſe Hud 


the Goods having been in their Poſſeſſion, the Wife thould 
not be joined; and naming her Executtix might have been 
lefr out of the Caſe, and cited a Caſe 10 M. 3. where 


the Wife was Executrix, and the Defendant the 
Husband, that if he would forbear he would pay; and 
the Viſe was not joined in that Caſe. | 


Z 2 Powell ]. 
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-N Order. of two. Jullices. made Colle, 
Ae cg cis 
pay 20 a Week, and the Woman 44, a Week, 
Years. n * becauſe 
ee . 225 certain Term Ti: — 
ning it himſelf, e Xo 


ta it. ap) ee abe * 17 


Ant 


Alien bett The Ab fant of 2 
du ür * un Haul u. * 757 


MI. 5 eee e qual an Gl of es 
pay a Surgeon's Bill, who 
TS 3 and urged, That the Jullices 
41 WR an 
egy 1. fa cure a on is 
Do ** Fa Sug LAs feb pen thee one 
ee eee 
the Orexſeers; but they cannot make ſuch an Order as 
aun * * Ther e. vl as 
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N „ Wille 2 1 510 4 1 
* Orenant broughe an Heir e 
0 Aſſignee, but 175 ſet forth in his Declaras 2 b. 
tion, that his Father was ſeiſed of any Eſtate when he e. 
made the Demiſe, only generally quod cum dimiſt, Oc. 
See Cro. Car. 571.08 H. J. 3. l. He 55. were cited. 

The Defendant pleads Riens in arrear. It was moved in 
Arreſt of Judgment, that this Nur: was ill, ne Mein 
a Title in his Father. 

Eyre for the Plaintiff ſaid, The Defendane' 5 
Riens in arrear admits that the Leſſor had Title, 2 
34 H. 6. 486. And if Leſſur brings Debt for Rent againſt 
the Leſſee, tis enqugh to ſay, qupd demi. And Cu. Car. 
$7 1, the Heir counted, that che Father was ſeiſed in Tail, 
but does nor ſhew when the Ellas began, yet bens heli 

See Hutt. 5 . | 
Hol Ch.]. The Cie in dhe ih well on Ilie, joinidþ be 
cqule it ſhews the Father was ſeilel; ana 
hoon wn ings . | 

Fuel . d n ee of de deep ene; 

it did not appear When the Rent was due, | the Verdift 
helotd 32s but har in this Cale when he is 8on and Heir, 
and does not ſet forth 4 Title in his Father; a «dom 
ln =} WIPED ICY 

ore; In Mic erm MY 
gain ſtirred; and then Halt Ch. J. ſald, Surely this De- 
claration is naught: The Plea: ſays, the Rent was not in 
Arrear, but the Declaration and 6 
r 
Verdi 

Powell. If you entitle your {elf to the Rererſion, 
4 — 2c But in an Avowry pe 
„„ er r r 
he is a Treſpaſſer. — 14 
- Hb Ch. J. Ha en ee de eee 
ww: hare been well, becauſe the Afton there had been 


91 upon 


380 
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= 
where there 1s an b ot Caſe, where the In 
gy: ure f | 


; Where the Damage 


upon the Demiſe, and upon the Privity of Contract; but 
where the Action is brought on the Title, there the Title 
muſt be ſhewn. And here the Jury have found a Title 
where no Title ap ppears : It will be bard to help this 2 


de a 


And r agin dene „ e 5 e. 


Bundes againſt 8 


Fan -moved in Arreſt of PTY in an 


Action on the Caſe, for cauſing him to be ar- 
reſted and carried to Priſon, without a Cauſe. © 
The Exception was, That this ought to have been 
Treſpaſs and not Cale. 1 dls tanactchadge the 
Nature of the Action by laying it with a per quod. | 
Serj Wynn contra. 4 Juſtice ef Peace: has Power by 
Watrant to Arreſt à Man; and (if he does it wrongfully) 
this Adtion Ts gals him that malicioully outs this to 
beinen 

Mt. Aab e e between an Addon of 


Treſpaſ and on the Caſe: He ſaid, he had heard from 


this Court, that there is but little Difference hetween 
the one nd the other; and that almoſt all Treſpaſſes 

ti be turned into AQtions on che Caſe, at the Plaine 
Election: But the true Difference is this; Treſpaſs is 


Mr. Eyres ſaid, Ir Mevitivoichpeary that he ws direfied 
2 Authority, and ſo a plain Treſpaſs. ' Pengelly ſaid, 
is immediate, yet the conlequeritial 
Damage heren eil de dre it from an dhe of Tre 


1 an Action on the Caſe. 
Juſt. We muſt keep up the Difference 3 
be hard to maintain Hin But if a Man by being 
Stat ſhould have a ſpecial Damage, as forfeiting a 
Recognizance ; or that he could not appear at ſuch a Day, 
per quod he was dumnnified, Qc. there it mut be Caſe j and 
Fi 9 Gould ſaid; This is coupled 


b. 1. with 


— — — 
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with ſpecial Matter, and tis laid to be done malicioaſly. 
Ergo Cale lay. Pengelly. You may as well ſay, a Man 
may maliciully Aff and Wound; and rherefors'Caſe 
lies. Adjornatur. 

Note; In another Cauſe this Term, oel Juſt aig) w 
There is a Difference between Treſpaſs and Trover, Tre ck 
as to the Adtion” being local, We, For Treſpaſs is local, 

but Trover is tranſitory ; Trover lies for Trees, when they 
are cut down, becauſe then they are Chattels; but before 
_ —— ey price of the Naw of the 
Land, and Treſpaſs lies. But ſuppoſe, after a Man has cut 
down a Tree, ho e eee 
for Felony? Holt Ch. J. No, n 
it away; for tis a Chattel, ſo ſoon as tis ſe 

| che Freehold 3 OE ON ANTIEG 


The Caſe of Abbot againſt Burton in CB. 


0 Seiſed in Fee, in Right - Wife, Wit rn Nature 
* which the had by Diſcent, on the Purt of her C of 
wager" The Husband arid Wife by Deed cheese: to Sr 

a Fine, which is thereby declared ſhould" be to the or Altering 
ol af the Conuſees, and teil Heirs to make them Te- 
nants to the Pyecipe in order to ſuffer a common Recovery ; 
and afterwards ſuch Recovery was had accordingly;* which 
by the ſame Deed was declared ſuotid be to che Uſe" of 
the {aid A. for his Life, er ee 
and then to the firſt, and other Som of their two 
Bodies in Tail (Male), to the right Heirs of 
the Wife; with a Proviſo or Power for the Wife, duri 
the Coverture, to diſpoſe of the Remainder (or Reverſion 
E 3 8. 

ue, and without an the W 

of the (aid — — in 2 of the 
ſaid Protiſo or Power. This Caſs | found” ſpecially, 
the Queſtion was, whether the Leſſor of the Plaintiff. who 
claimed as Heir to the Wife on the Part of the Mother, had 
Wen Wr who 


Aaa claimed 


r 
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daimed the ſame Lands 45 Meir to the Wile on the Part 
of the Father, had a Title to them. Wherein the Court 


of C.. inanimouſiy gave Judgment for the Flaintiff; and 
the Lord Chief Juſtice Trevor delivered the Wanzen of the 


ud Court co this Effect: Vie - 


In the Arguing) of this Cale, NT WY n Yana 


T the Defendant, That there is a Difference between a Uſe 


reſulting by Implication of Law, and an Uſe limited by 
expteſs Words; and Hob. 3 1. and Dyer - - have been cited 
ſor that Purpoſe: But we are to conſider how this Point 
ſtood before the Statute of Uſes. Before that Statute; the 
Law conſidered the Eſtate of the Land, and the Uſe. of the 
Land as two diſtin Things; and therefore beſote that 
Statute, If a Man had made a Conveyance; either by Deed 
of Fcoffment, or any other legal Conveyance; he might 
thexein by expreſs Limitation have declared the Uſe of 5 
Land; or if there were no expreſs Limitation, the Law 
gie It back to him again; for he was not to paly away 
the Pernancy of the Profits, without ſome Confideration, 
or Eſtoppel, by expreſs Limitation ; ſo that a Man might 
at Common Law have ſeparated the Uſe and the Eſtate; 
and tho the Uſe and Pernancy of the Profits were neither 
| cated ene e by the Common Law, yet the Law 
took. Notice of them, and that Caſtuy que. Uſe had à Re- 
medy by Suhpand ; that this U 8 
= diſtin. from the Land, even at Common Law; then 
comes the Stat. em Alteration that rage 1s 
tobe conſidered. // | but ide 
„„This Statute executes dhe Palidiion of che * 
ſame, Plight and Manner as the Uſe was before ; therefore 
as this Conveyance is, this antient Uſe, which, reſults back 
Gets ne Wh ſor it muſt be an old Uſe, if it re- 
rn and ſo much of the antient 
ſtill remains in him as was undiſpoſed of. Now if 
the er have this Way before the Statute, it 
will all go the ſame Way — 4 Statute; It is the ſame 
Thing whecher the ancient Uſe comes back by Implication 
of Law, or by Limitation of the Party; „ 
1 n 3 of [the 


1 4 Intention 


— — eo rr re ennrnen” 
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Intention of the Part 38 and will convey. and carry the 
. Ulethe eee 08 poll tha Bury: wudd bans 
done. 


Now if the Law be ſo in the Caſe of a. refuking- Uſe; 
which ariſes by Implication of Law, what Reaſon is there, 


ic ſhould have a different Conſtruction where there s 


an expreſs Declaration of the : 2 ſince 
this Declaration makes no Alteration of the Eſtate; and 
the other Uſes limited co 4. and his Wiße, is only a new 
Intereſt ariſing out of the Conveyance only, ha 
'tis not ſo large an Eſtate as the Fee was before. But 
where the Limitation is in Fee it makes no Alteration, bes 
cauſe the one is as large an Eſtate as the other. And it 
is ſtill the ſame Reſidue remaining in the Wiſe, which ſhe 
had not diſpoſed of before, that is a Part taken out of 
0 in ris ami ung ei 
and this appears ſo, not only from the Reaſon of the 
Thing a 85 2 he are other Authorities alſo, which ſeem to 
Lee this Point, 2 Rol. Rep. 78. 1 Co. 100. 2 (. 91. 1 
Inſt. 22, And it is all one, whether. this. antient Uſe 
in Fee was created by Implication, of Law, or by ex- 
preſs Limitation, of the Party, if it be of the ſame Eſtate, 
3 Levy, Godbok and Freeſtow's Cale. | Theſe Authorities are 
Law... | 
My Brother, who: argued. for. the Defendane, — 
voured to difference this Caſe from that in Læuim; and 
inſiſted on two Things: Fyſt, That this wus not an im- 
mediate Conveyance, us a Feoffinent to a Man in Fre, but 
that here was a Covenant to levy a Fine, which is to be 
to the Uſe of the Gomuzees, and their Heirs, with an In- 
tent to have a Common Recovery; and hereupon the 
chiefeſt Objection is, chat not only the legal Eſtate Thar alſo 
the Uſe pallsl co.che Canale Weh in La and in Equity 
9 when a; Recovery was ſuffered, this Uſe in Fee 
ariſe, out of the Eſtate. of the Conusees. This cat» 
ries the Caſe a Step further than that in Leu, and tis 
fix I ſhould give an Anſwer to it: Now this Opinion 
ſeens to me to be grounded on taking this Common Re- 


n m a wrong 'Senle ; for this DEE ti 


_— 
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be taken as two different diſtinft Conveyances; and taking 
it as ſuch, it is ſubject to this Objection. But as it may 

8 be taken as two ſeveral, it may as well be taken as one 
A Deel, « ſingle Conveyance; and the Deed, the Fine, and the Re- 
Þ covery, may well be taken as ſeveral Parts of one and the 
— ſame Conveyance, which is the Caſe in Queſtion, and 
eaſily reſolved : For where ſuch a Conveyance is made by 
Deed,” Fine, and Common Recovery, 'tho' the Eſtate does 
move from one to another, (as Conduits,) yet the Eftate 
* originally moves only from the Conuſor, and the Eſtate is 
always in a Manner in him; as if the Eſtate be declared to 
one for Life, Remainder in Tail, and no Limitation of the 
Uſe of the Fee; the Uſe ſhall reſult back to the Conuſor, 
and not go to the Conuſees or Recoverors. And fo if there 
be a Limitation: of the Uſe of the Fee, that Uſe ſhall and 
muſt ariſe out of the Eſtate of the Conuſor, and not out 
of the Eftate of the Recoverors. William's Caſe in the 
Queen's Bench, is the ſame as this expreſly. There was a 
Power of Revocation, and. a Covenant to levy a Fine; 
and after that was done, it was queſtioned, whether the 
Fine levied had not deſtroyed the Power? But twas held, 
that the Deed and the Fine were but one Conveyance, and 
not any Deſtruction of that Power, being contained as it 
were in one and the {ame Deed, they both making but one 
Conveyance, and from the very Nature of the Thing 
were to be eſteemed only as ſeveral Parts of one entire 
Thing; and if the Uſe be to the Conuſees in Fee, in this 
Caſe it was not to give them an Eſtate in the Land, but 
in order to ſufſet a Recovery; and their Eſtates are deter- 
N mined by the Recoveries being to them ſor that particular 
Now. Purpoſe only. But as I ſaid, the Eſtate moves originally 
from the Conuſor; what he has not parted with is ſtill in 
him, and therefore ſo much thereof, as is not declared upon 
the Recovery, ſhall be ſtill to the old Uſe; the Natute of 
+ the Common Recovery being but as an Inſtrument for 
_ railing of the Uſe. 22 * 
Ihe ſecond Thing inſiſted on for the Defendant was, 
That here is a Power reſerved to the Wife, and this twas 


— 
we 


and Lahe 
82 N ſuch contingen 
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vient to a new Power; for that now ſhe might diſpoſe 
of it in another Manner than ſhe could do, had it been- 


ouly her old Intereſt. Anſwer. I do not take this to be 
Uſe, or to hade altered the old Estate? If is 


new. 
0 a Right (or Power) of diſpoſing of the Inheritance, 
which ret ſhe could not ns aj this being only 
a new Qualification of the old Eſtate: Where an Eſtate 
has a new Qualification depending upon a new Contin- 
tingency, or where an Eſtate is made liable to be diſpoſed 
of in a new Manner, ſuch Power, until it be executed, 
not alter the former Uſe of the Land. If ſhe had purſued 
the Power, no Doubt all thoſe Uſes had been new Utes : 
Becauſe in ſuch Caſe there had been a new Eſtate created 
out of the old Eſtate; and they would have come in 8 ff 
their Rſtate had been particularly limited. But before that 
Power is executed ſhe has only her antient Inheritance, and 
the fotmer Eſtate ſtill exiſts. _ IO s ari Eſtate 
to the Uſe of ſuch Perſons as he ſhall appoint by Writing, 
in the Preſence of A. and B. Till be s excited rh 
Power,; the Uſe of the Fee is the ſame as it was before ; 
to be determined only by the Execution of 
t Power, which by ſuch new / Proviſion does 
Süden upon and affect che Lind; and till that be ea 
| int es eee ' Soft Man makes 
Uſe 1 in Fee, a 
Effect; this is ſtill the old. Uſe, but determinable upon a 
new Contingency, which he hath it to by this 
new Conv n ſo that this Power will not alter the 
Eſtate at all; and till the Power is executed in this: Caſe, 
he had ber old Eſtate: in her, i. e. the Neſidue of what 
the had not diſpoſed of, which'was the Reminder in Fer; 


which being — ns ame 


N mg to have his 222 
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| Cakeld ſaid, The 
well 5 


Recdiver; pry mime meant ON 
_— i 4 Lev. 126; _ Then 
tain 

Im W 95 this hs 
was not Church-warden, he has admitted the Charge in the 
Declaration. 3 Keble 425. 2 Lov. 126, 1 Roll Abr. 391. 
th 172. 


l : : N 7 
9 : * . 2 A 


— 


= 
LY 
NY | 
i 


hn. 
— — 


» - 
7 - 
** = je JI) * ws 
— * 
W 1 
* 64 — * * * * 
89 - 8 - - 
= \ * n 4 
A 
0 m 


. 


I. 7 g : RK COS 3 
1 


C 
. * 
= - * 
1 P 
9 a” 
. 
m = 
| — 

. 


_ 


Mich. Tr 1906. DD Bag, in RB 


M>c©<L 
— + 


Fila 115 


| Ji THR: 
in Hel "Fry 


14777 
15 15 
111215 


1 


* 11 l 5 105 Anne > Rs in 0 Ch. 


* 1 r 


8 * 70 ? 
bog. [5.930 300. 3931 a hs 
. ”"y x 
[ 


, \ 1 
= 
q 
4 


1 - 
« 
: 2 


f 2 0 pe nd Th Moy 60 u. 
er Jord. 7 n 


— {2 eee ane Cale hi: Thi 
— 8 are three Charges in this Information. Firſt, For 


Den eating Men now in communitatem Burgi. zaly, For taki 
„ Men not of the Town. 34), For makiag them free of 
| The Charter of K. Ph. and Q, Mary ſays 
venerally;” That make omnes homines brit no 
— — op ones 
| than the Law gives. 10 Co. King James I. s Charter 
- + ſays, not exceeding three. King Charles II. grants them 
RR 
had done; Wome mera ke Fon" 
s ſo'that this Hue 
s Charter is immaterial. - 
Charter of K. Charles II. has; by Way 
them every Privilege they had before. 
whether there being no reſtriftive 
Charter, If thereby they might by Law 
bad pleas'd, is their 
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Gr - - Tenants and | 
| | VI 
uſed.; Tis objefted, that * 
Charter was immaterial, Q. 
the Grant of 
that in the Diſtringas 
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Powell Juſtice. | The Queſtion is, whether this Note. 
— Proſhew bat ahdeat inked lire out of 
the Town. Hol Ch. J. As this Corporation is conſtituted, 
all Perſons that are Inhabitants are of the Corporation as 
ſuch; and he {aid they were Freemen; But Powell thought 
that would be of dangerous! G ee that by their 
meer coming and inhabiting there, they ſhould gain a Free 
dom: (But doubtleſs by the antient Common Law, a New | 
Reſidence for a Year and Day, within any Free Burrough, 
made the Party free of that Burrough : And tho' he was 
a Villein before, he thence-forward became. a Freeman.) 
Note; This Call was andere to ang in the Pager" "be 


RN, 253 * 


[4 : 
=, * N 


, 2 8 * 
1 7 rene 


„r "Nd verſ. deen | off ee ee ki 


60K beit was t0/a Man: with ſeveral Reinindersz po 
if nong 
Deviſer. The | Queſtion was, If a collateral: Heir Male 22 


could take by this Deviſe ? And the Court were clear, "hs 
could not; and that the Teſistor not having an Heir Male 


24272 


of his Body at the Time of his Death, they held it a void 
Limitation and did, in the King's Cue of a Grant to 
the Heir Male, tis void; but in that of. a commibni Pers 
ſon, tis a Fee, and the Word Male is idle; For Heirs 
Males, Oc. in a Will are always intended, of the Body, and 

TN i be and Kaſrds S 
Fre 1971 | 


ol 17 


EW, 50 en, Go Linc 


wg Pao Kng mel to quit a Wächnen 2. 
4 derge · maker, for dying his own [ 
he not Wei Fm pt as an Apprentice to the dying Trade ; 
for that it was not faid in the Indictment, that he was a com- 
mon Dyer, and that he might lawfully dye his own Wool 

and he faid, it was fo adjudged in a Cafe, whete bends 
| Cce | it 


i , * a - 
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* 4% 4 * 4 , 


— WO CE CO IS — pe b 


"90 "Ach. Term: 15908 7708 7 Anne Reg 70 BR 


+ "Aras not laid a common Baker, 'ewas held ill; for any Man 
xe may dye, Vr. But the Court 
enough, being not like the Caſe 
of 4 Haker; e 
2 Dyer is a ſeparate Trade. And Halt cited a Cale, where 
a Combimaker was indicted for exerciſing the Trade of a 
Horr-preſler, tho he uſed Horn for making his Combs ; 
e * 29 8 N 2 70 twus 3 Trade 


Ni 


W lter re Arwood. 


of Ex- 5. a 60:44 was Tithe cn 6: BR 
20 5 The Bill was drawn the 8th of April 1707. upon 
*" Sod, to pay 1 5.1 to Godfrey; the Bill being ſhewn to 
Atwood, he promiſes to pay it 18 April 1707. 8 
this Bill was aſſigned to Malter, who brings this Action, 
l declares on the Cuſtom, Oc. - Upon a Demurrer to the 
n 3 
ing to a Sum of Money, and no Day | 
a 
Promiſe to pay two or three Months after, ws, the 8th 
Sr. is a new Agreement, and the Action 
muſt be founded on the eee and not upon 
the Quſtom of Merchants 5 | | 
Powell}. The Aten of Merchates is by the Accp 
2 Promiſe to pay at fuch 2 Time is good, and 
ie is bound by the Cuttorn of Merchants, by Acceprace 
to pay at the Time appointed, and therefore the Plaintiff 
has declared well on the Cuſtom of Merchants; and if ic 
ſhould not bind him on the Cuſtom, ir would not at all, 
becauſe no IndeF Aſump ' Ties on the Acceptance. Judg- 
— — * en Fr 
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e Anonymur. 
6) Mun ebm eee for not Payment of g. 
A a Suit for Tithes in Cur Chriſtian. Mr, Coins 6 
b movel to, diſcharge- him, be being in Cultody =" liſted « 
upon an Exrom Capiendo, becauſe he was A 
according to the Act of Parliament, which ſays, F a A. 
Perſon being in Cuſtody upon any Proceſs, &c. 
The Court did not diſcharge him upon this Motion; 
but after, it being moved again, Hole C. J. ſaid, Since the 
udges of C. B. are of Opinion, that a Man in Execution 

be diſcharged, being liſted as a Soldier, that a Man 
in Execution on an Excon \Capiendo is within the ſame 
Reaſon ; and therefore by the Court he was di 


155 
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e how 151 brought by Aer. ne wart 
Thy: Walb, on = Bond dne e e 
Oyer of che Condition, it was ſet forth;' Whereas 
Jew melt the Sin of the dad 1 Wm the Planet, did put 
himſelf Apprentice' to the {aid Alex. E for ſeven Years; and 
whereas the ſaid Joby Wells is deſirous tc be acquitted of 
che {aid and to have bis {aid Indentures 
up; and whereas the {aid Ibo. Wells and Alex. 
are ne Co of the 
Deliv the Indentures, Acquitting the 
4 Job Wall of hs he-the dd The, Wals 
has paid unto-the ſaid Alex. Ferguſon two Guineas in Gold 
ha iagredd ito-pay off l 1 1 fan - 
No us ner og gm of à certain 
eso to one Charles Lon 
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ment of 41. to Charles London, Tc. Now the Condition 
of this Obligation is ſuch, that if the ſaid Tho. Wells, his 
Executors and Adminiſtrators, ſhall and do; before any 
Suit or Action brought, Wc. by Charles London, his Execu- 
-- " tors:and Adminiſtrators, &c. on or by Reaſon of the ſaid 
Note againſt the ſaid Alex. Ferguſon, his Executors; Cc. 
gauauſe or procure the ſaid Note to be delivered up to the 
aid Alex. Ferguſon, his Executors, Adminiſtrators, Wc. to 
de cancelled, or otherwiſe that the ſaid Alex. Ferguſon be 
ſued and compelled to pay the ſaid Sum of 41. to the 
ſaid Charles London, his Executors, Wc. and that he the ſaid 
Tho. Wells, his Executors, @c, do not then immediately 
_ repay ſuch Sum of. 41. to Alex. Ferguſon, his Executors, 
De. with all Colts, Charges and Satisfaction of all Damages 
ſuſtained by Reaſon thereof, or the Proſecution thereupon, 
he or they having Notice left of ſuch Proſecution; then the 
Obligation to be void and of none Effect, or elſe to ſtand, 
remain and be in full Force and Virtue. 
$ After Verdict, it was moved in Arreſt of Judgment: And 
5 Ce. 22. l. Mr. Raymond for the Defendant ſaid, the Plaintiff had no 
* Cauſe of Action; for the Condition being in the Disjunc- 
tive the Defendant may perform which Part he will, and 
here he has rel tho r 
ſhall not be conſtrued contrary to the expreſs Words, 
tho the Parties intend otherwiſe; and to maintain this, 
be cited Plomd. 30. Alen 9. Kiles 12. 'Fugledew v. Criſp. 
Debt on a Bond penal reciting, that the Plaintiff had a- 
greed to ſell the Defendant ſo matiy Stacks of Wood, the 
| Defendant covenanted to pay for every 100 Stacks 3 51. 
An Action was brought for 3 10 L for ſo many 150 
Stacks; Demurrer; and judgment for the Plaintiff; becauſe 
the Agreement being for every Hundred, and not ſaid ſe- 
Nu The v. Alſon. * Debt on a Bond, conditioned to pay 7. by 2 5. 
h ws per Week till che 7 L is paid; and if he fail bf Payment 
for what "tis of the 2 5. at any of the it ought to be paid, the 
Obligation to be void; adj the Condition ſhall be 
taken «diſtributively. 1 Sid. 105. 1 Kab. 306, 416, 451. 
Ii — ; 8 But 


\ 
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But for a Caſe in Point hu cited 3446. 10. where was 
* Littleton's Opinion; that if a Man bind himſelf in an Ob- 
ligation of 106 whees che Condit i chat if the De- 
fendant does not pa the Obligee 104. that the Obligation 
al Le rake | avoid the Obligation; tho the In- 
tent was otherwile; becauſe the Words of the Condition 
muſt be obſerved. 

A Vu. Willows for the Plaintiff faid; Thar if the Condi 


fore bis plain tis a repugnant Condition, and the Rule is, 
C the 
is ſingle; to prove which he cited 2 Sund. 78; 
1 Mod. 5. Low. 5). Kerr 68, 1 Sid. 105, | 
Hol Ch. J. The Condition is, that if be delivers up 
| np dana yy nv 
wi. , & . 
the the Obligation to be v Oc. this is a 
r 
Powel. The Caſe in che Year-Book is an Min Rennes 20 
has pue it; but chat differs mach from this for there was 
But here the Recital in the former Part 


pon 

—— E 
in ny Court 

for the Plaintiff, me 
And Hols C. J. ſaid, the Condition was; | Fs yo 
Difference between this and Yeryon and 's Caſe, 1 Lev. 
FF 
| Wil Woh... } SY 
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gina, c. and having good Intereſt among the Burgeſfes rm. 
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date for that Burrough, the Defendant exiſtens . 
eſualem Burgi Cantabr', & habens ſuffragium in Elettione & 
feturno Bay — pro Burgo prad in Parliament 
de ſervitur, premiſſor e, wee 1 — 
iutendens — the Plaintift ni, rite pregavare, Ic. and to 
binder him from being choſen, holding in his Hands three 
Guineas, in the Preſence of many People, Burgeſſes of the 
ſaid Burrough of Cambridge, tunc & ibidem palam, publice 
falſe & malitioſe dixit & aſſeruit & propalavit de codem 
the Plaintiff, 3 verba An- 
glicana ſequewtia, viz, thele Guineas, (innuendo pred bas 
pecias auri eunear vocu Guineas;) and two more (fannends 
. dnas al petias auri cn wocat” Guineas, and two Half Gui- 
ness) are Mr, Bendiſh's, (eundem the Plaintiff innuendo) his 
„and were given me to vote for him, and he has 
bought (innuendo ſwffr aginm ius the Deſendant,) and he 
Mall have it; upon Iſſue and a Trial and Verdict 
. 
— tons were taken by Mr or the Deſen- 
darit, 1, That theſe Words are not 7 op Fmt tor no 
Words are actionable except ſubje&t che Plaintiff to 2 

ESTER and- here 


— en eee Grain che 
Plaintiff has given the Money to the Defendant, it cun- 
not be the Plaintiff's Money, Third that it is 
Hot werd h the whole Pleading, that whe Plaintiff 
Aid not give che , We. Fourth -was, that 
the Sheriff ſaum mifiſſet' Majori pred Buri 
Cantabr' ad Eligend & returnand' duos Burgenſes ejuſdem 
Burgi ad dend 4 deſervieud' pro Burgo pred in Parliamento 
illo, Nc. and it \honld be te the Mhoyvr -and Burgeſſes; 
and (Ergo) the peaking theſe Words is no Oe, in 
7 © Gale of lach an Blechen. 

| — ̃ —— 
Hd or gi = re Defenllant to vote tor 


N is 
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5 well enough; and as to the ion nid 
che Mayor to chuſe, and not faid to cauſe to be choſen, he 
ſaid, tw-as well enough after Verdict; becauſe it mult be 
proved at the Trial that the Bledlion was made by the Bur 
geſſes; and as ta the Merits of the Caule, he yas clear of 
Opinion that the Alien lay ; and Judgment was given for 
W 3 Powell abſent. 


Queen verl. Shafiow. 


(50 Ndictment for ſaying you are an i Rogue, Indifment for 
an informing Raſcal, Sn afraid Tn (know ee 
ing him to be a Juſtice of the Peace.) Vir 
Mr. Lutwich moved to quaſh this Indictment; and pop Sper et 
Cur” it was quaſhed wif, the End of the Term; for Words 
ſaid of a Jultice of Peace are not indictable, according to 
the late Reſolutians between Queen and Wrightſon, Wall- 
7. Anne Reg. ante; ſed Quere. For this Point is very unſet- 
1 n much on what i clld Phra di. 


Hi ver. Ki ing, 


4A K ei 60 8. chat fr made ber edge,: aral rr 

Spiritual Court; is 14. by 

Suggeſtion that ade Wards e, 

en fn Kd and tho tis not calling 

directly, yet tis Calling her ſo by . 

Hol Ch. p med Ain of Lid end, to puniſh 

» Win riar abt her Husband a Cuckold, then a Pro- 

hibition may be granted; for the Foundation to grant a 

| kene, far Calling 2 Woman Whore in London, is, 
ty by fl Whores 2 

there ſor Calli Woman 

— A ae fe — — 

r eee, aun 


Tate 
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Tate and Whiting, 
Promiſe oth 11. Ae, upon ee Promiſes brought by an Ad- 


ay» hag miniſtrator cum teſtamento annexo ; two 1 
. were made to the Inteſtate, and the third laid thus: 
Remit damna Whereas the Defendant Tate was indebted to the Inte- 
pp orb fate, and Letters of Adminiſtration granted to the Plain- 
tiff: He the Defendant, in Conſideration that the Plaintiff 
would forbear to ſue, promiled to pay. (This was in Error 
out of C. B.) 
Mr. Whitacre for the plaintiff in Error ſaid, that theſe 
Promiſſes could not be joined; for that the laſt Promiſe is 
made to the Adminiſtrator himſelf ; and 'tis a Queſtion, 
- whether the Remittit damna, which was entered after Ver- 
dict, will help it; and cited Shower 366. 
Hol Ch. ]. ſaid, He would not allow that Book as an 
Authority, But yet he admitted, that theſe Promiſes 
could not be joined, and upon a Demurrer it had been 
ill; but now the Remittit damna has cured it. For if Ba- 
ron and Feme join in an Action of Battery, for the Bat- 
tery of both, if the Defendant be found Not guilty as to 
the Husband, and guilty quoad the Wite, and a Remitit 
damna be 1 the Husband, tis good, tho' prima 
| LE hey icoube-not join 3 and $6 in this Calls Judgment 
was affirmed. | | 


| Buſbel verſ Burland. 


Gag Eje&ment on a ſpecial il Verdi&, the Caſe in 
ſhort was, A. and B. i. Vi levied a Fine; and 


four Years aſter they make a Deed to declare the Ules, i in 
which there are theſe Words, All: and every Fine or Fines 
levied, or to be levied, ſhall be to the Uſes of the Deed.” 
This Caſe was argued in Term Paſchs 7 Anne Regine 


Serjeant Pratt and Serjeant Hooper, and adjourned to oy 


| Term. 


N | Serjeant 


1 ad... Al ee. 


Aich Tall, 5 J Annæ Reg. i in 1 R 


5 


Serjeant Pratt argued, that the Fine was good; 
d. er and theſe Words, (Al and every 
Fine or Fines, levied or to be levied, ſbal be, Wc.) yet the 
Jury find that it related to the Fine before levied, 5 

on Dowman's Cale, in 5 (co. 

Serjeant Hooper cont. argued, That -Dowwuan's Caſe was 
before the Statute of Frauds and Perjuries, when Decla- 

rations of Uſes might be by Parol; and mude ſeveral Diffe- 
rences between this and Domman s Cale 3 and if this was 
where was the Freehold all the while between the 
levying of the Fine, and the Execution of the Deed ; and 
belides, by the Words of the Deed, it is plain it related 


to a ſubſequent Fine; and he ſaid, that the Verdict does 


not ſignify any Thing here; fot if the Jury find what is 
not Law, it does not avail; as ſuppoſe they had found 
the Declaration of Uſes had been by Parol. | 

Hole Ch. J. and the Court ſaid, that the firſt Fine would 
be ta no Uſe, if this Dend dae not celebs to it; and Bek> 
with's Caſe in 2 Co. ſays, it ſhall be good, if the Wife does 
not declare the contrary : If a Fine be levied by Husband 
and Wife in Vacation, and they make a Deed of Uſes of 
a Fine levied in Trin. Term, ebenen of Law © 6) 
'tis good, tho ſinoe the Statute of | Frauds and Perjuries; 
a as to the Freehold being 
in Abeyance, and the Time does not make any Alteration. 
| Or if « Man-levy-a Fine, all the Deed is lot, apd fot 
Years after he make another Deed, the Fine is good. 
The Stat. of Frauds and Perjuries is out of the Caſe ; 
for it is thereby declared that al ſubſequent Deeds ſhall be 
OO OT before. I, 


FROM horn verſ. 7. 3 


‚E On 2 In Debt upon 
an Elegis. The Declaration was, 
that M. Clays 


Clayton by Indenture demiſed a Houſe, and certain 
Goods mentioned in a Schedule, for twenty-one Years, if 
1 Eee | the 


"> rg 


1 


— 
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the ſaid Lives ſo long lire. That the P 0 if moaicred 
a Debt of zoo, \agtinit her, and Execution theteon. 

Neumond excepted, That the Execution was taken out 
pending a Wirit of Error; and that all the Precedents are, 
That it ought to appear to be with an Airmetur. 1 Sand. 
182,233. 28d. 238 or 233, and 317. And that it not 
appearing here that the Judgment was affirmed, tis erroneous, 
- * Hole Ch. J. It muſt either be a Nen prof. or an Affir- 
mance. You have indeed ſhewn, OO Was 
ſuſpended by the Writ of Error, and t re they ought 
to have ſhewn'a Declaration before they took out Execution. 


has | 


Butler verſ. Cozens.. 


. 


Where full 640 QIR Peter King moved to have full Coſts in an 
Mo. Action ot Treſpaſs, inter alla, For Breaking his 
| Lock upon his Gate; and cited 2 Ye. 215..and: 3 Mod. 
39. Guia. Had it been for taking away the Lock, full 

Colts might have been given. Powell Juſt. But this ſeems 

co be laid as a Treſpaſs in order to try the Title; and 
where the Freehold comes in Queſtion, there tis held full 

Coſts ſhall be: But where the Freehold does not come in 


ion, there no more Colts than But if the 
Judge certifies the Treſpaſs to be voluntary and malicious, 


there the Colts are to be full, by Stat. '22, 24 Car. 2. c. 9. 
But twas adjourned to ſee if the Judge who tried the 


1 


Withers verſ. Baker. 
bares (15.) IN this Cafe Hob Ch. J. "declated, That by the 
— I Courle of the Court, A LI De 
claration the ſecond Term; but that when the Declaration 
is amended, new Rules for Pleading muſt be given; for the 
Plaintiff perhaps muſt thereby be put to a new Defence. 


The Plaintiff the ſecond Term may amend, but not change 


I 
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the Venue, tho' Iſſue be not joined, nor in any Caſe after · . 
wards. For in tranſitory Actions the Plantiff has his Elec- 


tion to lay his Action where he plealesz therefore he ſhall 
not change ic Tho' the Defendant may, on Caule theyn. 


elle ver. Ferguſon. 


(16,) A Bond was for 100 J. with a Condition, That Baud wit with a 
A if he did not pay 501. by ſuch a Day the Bond Cen, 

ſhould be void. The Court adjudged the Condition to geen ® 

be repugnant, and the Bond to be ſingle. 2 Lev. 77. Note; 

In this Caſe Hol denied the Caſe 39H. 6. fo. 10. 4. to be 

Law. Vide ante. 


Adams verſ. 15 . 


(17. PON a * Verdi the Queſtion was, Whe- Copyboldsen- | 

| U ther a Copy hold could be entail'd, without 5 cal | 
laying a { ial Cuſtom for ſo doing; ehen ee ' 
tot Cur, t it might. | 
And Hol Ch, J. rejected the Notion of my Lord 
about the Stat. de donis co-operating with the m; oY, 
held that that Statute turns all thoſe Eſtates, which at 
Common Law. were Fee- conditional, into Eſtates- 
Tail. He ſaid, if a Copyholder by Licence makes a Leaſe 
for, Years,: the Surrenderee (Leſſee) of that Copyhold is 
within the Stat. Fred OO A ANNE + | 


Hill 


- - 
8 22 4 * N u * 5 * G4 » 22 
x 7 Y s RING * \ : q * P * 3 
B OZ WORTH. JO 
= A G * o p a be 


as? - 


2 The 2 WL Lord Drummond, 
— (10) Y * Drummond ſtood bound ecogni- 
zance to appear here the firſt by of this 
Cl Term; and Sir Simon Harcourt excuſing his 

n Non- by Reaſon of Sickneſs, moved, That his 
trance might be diſcharged, the Attorney General 
baying Orders, and being in Court conſenting thereto. But 

© Hok Ch. J. tad, Notwithſtanding ſuch Conſent, my Lord 
Drummond not appearing in Perſon, the Court could not 
diſcharge the Recognizance, But ſaid, they could * 
T til EN 9 wen "was done . 


* 


4 LIT» $7; 
£354 pa 7% S / 


PE Geher verſ. Lari, 
at #1 N Information was for in the Gait, 
the Ch and an Acquittal thereon ; and then they exhi- 
_ bited Articles in the Spiritual Court for Brawling in the 
Church ; whereupon. the Defendant moved this Court for 
Fl Prohibition. And for the Prohibition it was ſuggeſted, 
a that where a Man is acquitted at Common Law, I t 
| not to be cited or ſued in the Spiritual Court; and ſhew d, 
chat an Information was exhibited againſt him for the ſame 

Battery, and that he was Re Tc. 

Sir Peter King, Recorder of London, alſo for the Prohibi- 
tion ſaid, That the Striking and Brawling were ſo twiſted 
together that tis all the lame Fact, and one e Offence ; and 
I thenelbre 


. 
* - 


* 
0 © 4 
p S 2 
> A _ W E 
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e ce e e for © 
— Tis ſhould: have. Prefetetice 3, and: | cited 


1 en 17 
But the Court would not grant the — ns 
they ſhould have pleaded this Matter, winch they ſuggeſt 
here, in the Spiritual Court; and if they had reflſed 
the Plea, ee een ee come and moved for 

a Prohibition, >. 15 1 i n no Algf da ter 

Powell ſaid, Wii and Writing ig dhe (Sunn ene | 
two diftin& Offences ; and, tho they cannot proceed in 

the Spititual Court for the Battery, after an Acquittal at 

Common Law, yet they may go o for the Brawling, 
for the Common Law has not Conuſance of the Brawl. 
ing; Which Holt: Ch. J. ſeemed; to agree; But ſaid, that 
W hard to proceed in the Spiritual Court for 
— e 


A 2 271 5d 48 4 beten 
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| — uniter,. eh Eibe, 2 
„ for 60 l on a Bond dated, 16 Auguſt 4796, rg 
| Oyer of the Condition, it was ſet forth C ; 
tn ui The Condition of this Obligation is ſuch, £57 b. 
that if Nicholas Hooper dv, and ſhall appear before be May- br . hs 
or, Aldermen, Aldermen, Bailiffs, and Under-Steward of the Burrough. of Court, Cc. 
New Windſor, | at the next Court of | Record, to. be bolden d ia good. 
the Guild-ball of the ſaid Borough, ou tbr 19th Day of Au- 
gult inſtant , there to anſwer to Will. Davis, Benj. Child, 
and Benj. ins, in 4 Plea: of. Treſpaſs. on the 55 then 
this Obligation to he vid, or elſo in full Force, Nc. The De- 
fendant pleads in Bar, that he Was Servant to Nic. Hooper, * 
and that he was imployed by x i i 9 rs — 
1 n 
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Jouten ith? ſoverdl Peoples Goods, from) i docks; 
and that in his Voyage, * 
New' Mndſon, the Bailiff of New Wimniſor, pretending to 
have Proceſs againſt Nic. ; and: Power and Kaori 
to attach the Goods of Hooper, n the Fang; then 

| Cuſtotlia & ions of the Defendant , « 
whi 2. 9 bt ſo hindered and 

them from oing their Voyage, and refuſed to let them ge 

unleſs the ſaid 'Joby, the Defendant, would 


awe the 
Bond to the faid'Bailifs ; fo that the faid Defendanty to 


free the Barge; and that he might deliver the Goods to the 
| Owners,” gave the {aid Bond with the Condition; ubi re 
verdad no Bailiff ought to take ſuch a Bond; and that it 


was took extoffroe; Oc. Er hoe parat eft verificare, We. 'To 


enen Gents, raph panty wh ane; 
in Demurrer. - | 


ill or ly ; for if the Caſe was fo, he might a- 
— 4 But here he ſhall not avoid this Bond, be- 
cauſe regularly taken; and cited 7 Eg. 4. 22. Bro. Ar. tit. 
Dureſs pl. 16. 2 If. 483. Co. Litt. 253. b. Roll Abr. tit. 
Dureſs 687; and therefore the Plea does not avoid the 
Bond; and the Condition not being 
in; and ſo prayed Judgment 
Mr. Raymond for the Defendant ſaid, they 
chotiry to diftrain this Barge, and therefore the Bond was 
void. There was indeed an Action againſt Hooper, but 
does not a that this was his Barge, only that he was 
Maſter of it; ends irons. gr 6- Perſons 
in the Barge 3 and Things for the Benefit of Trade ſhall 
not be diftrained, like the common Cafe of a Horſe in a 
Smith's Shop, Ge. And as to what Mr. Pengelly {aid about 
Dureſs, he cited a Cafe out of The Book of Af. 29. pl. 14. 
Note Dares Which Caſe is abridged in Rol Abr. tit. Dureſ 687. Where 
_ a Man made à Deed by Durels done to him by taking bis 
1 Cattle, 


Hillary 7. es 


—— = — — — 


Caule, and tho! thete mag not any L 
82 adjudged he ſhould avoid the Bond t Then it 

be chi, that tho he may ayoid-a-Bond hy Dureſs 
© b den dg des nus te i Gibdae 98 
theſe were; to which he anſwered, that the 


had 
a ſpecial Property, Qt. and for theſe Reaſons prayed Judg 


ment for the Defendant. And at another Day in this Term 

Court gave Judgment for the Plaintiff; yhich-was de- 

1 by ok Ci Who ſaid, that the Deſendant ha- 
ving ſubmitted io the Pwerie, Et is be right or Wrong, 
the Bond which he gives {hall be a gend Bail. Bond, and 
ſhall not be avoided. And if che Goods of a are 
in my Cuſtody, and are attached, if I do not cdiiteſt it, 
but give a Bail-Bond, their being the Goods of 3 
ſhall not avoid the Bail- Bond. Indeed if he had taken it 
Colore Officii, when there was no Proceſs at all, it had been 
void by che Statute. welt J. ſaid, a Man cannot avoid 
his Bond by Dureſs to his Goods, but only to his Perſon: 


L Jadywen for the Painrft 1 


Las vert Brel 


4. HB Barl of Bedford, the 540 1655 3 
0 we {ed a dl yes 1695. for ws 


to Kradwick the Defendant; and he 25 March 1703. de- 
miſed to Facob Broom, fe the 2566 H Mares e the 
full End and Term of one Year, and fo de Anno in amm 
y—_ u ambobus partibus placuerit, rendring 401. Rent 
Aun. Jacob enjoyed the Term from iſt of March whe 
December, and then died Inteſtate; and Adminiſtration 
was granted to Legg the Pleaintiff, who enteted into the 
{aid Land; and becauſe 604. a Year and a alf R 
was due, he avows taking the Cattle, G The Plaintiff i 
Bar to the Avowry ſaid, e 


he has alledged in the Avowry; and on that IIſue is join 
ed, and Verdict for the Deſendant. nnn, 8 


Mr. Whine 


y-one Years; which Term nr VE 


Og yy T_T —_ 


204 "Hillary Tm 1708; 7 Am in B R 
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bes was ont ww dou < "Ang 


1M Whikarre iimaved in Arreſt of Judgment, becauſe it 
was:biit 2 Lexfefbr one Year: to Broom; then Stradwick's 
diſtraihing for one Vear and a Half's Rent was ill; becauſe 
he diſtrained ere Leaſe was ended. But this Term 
the Court gave for the Avowant, that the Di- 
frely was lawful; for Hole Ch. J. ſaid, ſuch a Leaſe as this 

is not a Leaſe ſor two Years, or a Leaſe at Will, but 
tis a Leaſe for every particular Year, and yet you may 
diſtrain for ten Vears Rent, at the End of Rin Years; be - 
cauſe one Leaſe ſprings ſo out of the other, and out of 
the ſame Contract, as that when one Vear is ended, there is 
an End of that Leaſe, and when the Leſſee enters on an- 
other Near, r we Leaſe n 4 RAY * * tot ie: 
W "vn" e 1 5 30 


19 l 


The Pariſh of 's: Giles ; in WY E tt Veer 
The Pari - of. Weybridge i in Com Surry. 


an — 1 r aylor by _ an 1 of S. 
. 3. w . Giles 8 * removes to Weybridge in Surry, with 
an Ap- 


ice, who 4 Certificate, and * takes an Apprentice, who ſerved 
= mn out hi out his Time, ſet up his Trade, and lived two Years in 
and ley v0 Weybridge. But his old Maſter being become chargeable, the 
jy Juſtices wt; the Peace made an Order to remove Simons, 
and his ſaid Apprentice, as Part of his Family, to the 
©" Pariſh of St. Giles, which Order was moved to be quaſhed; 
becauſe the Word (Family) mult not be taken in 15 large 
ar Extent. And this Term the Court n their ell 
tion that the Order was ill. 

; Hol Ch. J. ſaid, The Queſtion was, mike ad 
prentice ought to be removed with his Maſter, by the 
Word, Family in 8, 9 V. 3. c. zo. The Act ſays, That be 
and his Family, and Children born there, ſhall be removed, un- 
leſs: they have gained another Settlement there. Beſides, this 
Apprentice never came with a Certificate; the Statute ſays, 

any that. moves himjelf; be and his Family ſhall be removed; 
that is they that came along with him ſhall go back, and 
no other than them and the Children born 2 ; — for 


nn Þ& them 


+ 


. 
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them there is a ſpecial Proviſion in the Act. Secondly, He 

inhabited "two Vears after the Apprenticeſhip, "which is 1 

another Settlement. Therefore he is well ſettled at Wey- 9 

briage, and cannot be nemoded to St. ite |Whetees 

Poovell Juſt. c. accorded: 
- Popes ſaid, It was like he Caſe of: St; 2540 wade the 

Savoy, Where a Lodger in"the"84voy came into St. Brides 

Pariſh, and rented à Shop in Flezer-ſtreer, but 3 no 

Settlement there; but takes à Servant or Apprentice, 'who 

ferved' his Time with the Lodger; this was adjudged! a 

good Settlement” for the Servant or Apprentice, tho the 

Lodger or Maſter himſelf had never gained one. Becailſe the | 

Service being performed in the Patiſh of St. Brides, it gain- 

ed the Servant a legal Settlement. And the Notice to be 

given according to the * es not extend hou a Ser- 

vant or an Apprentice ice. [ 

Soul J. ſaid, Seeing chat hs: had lived two Teas: in 

Weybridge after he was "Gat of his Time, he could not be 

removed; but if the Maſter had been hemioved during his 

Apprenticeſhip, a had been N _ | a * 2540 


= p 
N 


Pariſh of St. e verſ. Paril _ St. 
Botolphs Biſhops-Gate,... . + 


% XN OMEN RE 6 Des b ab e 0m 
| Man from St. An to the Pariſh lu DES 


poor 
Botolph, which ſays, that upon Complaint Feing 
them, Oc. upon Examination it appears, be is likely to rale fer Nr 


become chargeable; and it appearing that he was bound f. 5 a 
Apprentice in the Pariſh of St. Botolph Biſhops-Gate, a © 
that he there ſerved as long as his Maſter lived, there- 
fore they adjudge that to be the Place of his laſt legal Set- 
tlement, M. 

Six Edward Northey moved to quaſh this Order, for tis 
altogether uncetrain. For 1ſt, It does tiot appeat that he 
was bound by Indenture, and if he Was not, he does nor 
gain a Settlement. 24h, It does not appear how long ts he 


Ggg 


EZ Hen 7 = 2 7 Anne Reg: BR. | 
ſerved;\only. that he ſerved as long he Males: lived; 
which might not be above a Week, (Ergo) tis uncertain, | 
Mr. Raymond for maintaining the Order ſaid, tis 2 Que- 
ſlion if the bare Binding of it ſelf does not make a Settle- 
ment, and the forty Days mentioned in the Statute is only 
hes dre 24:0 jk ie en. 
Bi 0 
which, is enough for them to remove him. But the Court 
coneluded the Place of his laſt legal Settlement from the 
Premiſſes which are ill; and ſays, Therefore we do ad- 
judge; 4. and for theſe Reaſons before given by Sir R Nor- 
tber, they quaſhed the Order for Uncertainty. And 
Hol Ch. J. ſaid, That Notice is to be 1 
Man, Coches into 4 Pariſh; but no Notice. is 
. einen gh nt; barely: binds 
Man Apprentice, does not gain a t, unleſs he 
ſerves Days. And then be took Exceptions, that by 
the Act of Parliament, when an Order is made by 
ution Juſtices, the Appeal muſt be at the next Quarter - Sei- 
ſions: But upon reading the Statute! it appeared, that the 
E on wo. 


atk 


gur KT FR OO REY | the 
 Land-Tax for: Barnwell. 75 


2. oY Per the Motion of Sir Peter King, ”" © 
of London, the Court granted a Mandamns to 
the Commiſſioners TO PT Ns to 
ms tax the Lands there equalh. 


a + 
: 1 
" 


N 5 Fotubere ver. E Wat: 


New Trial 10 IR 7. Moynrague Attorney General moved 4 2 
denied. (F 8 new Trial in this Cauſe ; becauſe the Poſtea was 
eaten, with Rats, But the Court denied it ; for there was 
41 2.0 Fart 


* 
f 
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Part of it remained, e 
5. Wann 


vg x, | e, voi Griffeb.. 


R. Dee move e to i Indiftment of 

40 Mas- ans oat ating; 
ala gay ha mop hen 4 
Curig, I. is not faid where he took chew, nor. in whas 


Manner, ſo that it does not appear he ſtale them. 
Quaſhed uiß 


4 5 


nene 
9.) n the een ge 3 
1 dant pleads the Statute of Bankrupts, (in which W % 
'tis ſaid, D ee + 
plead the General Iſſus ;) 2 
Bankrupt before the Day, (g. 
Holz Cb. ]. ſaid, this Plea will not 


i ae Dels 


publick (p 
of the Privileg e of the Act. 


Grumble verſ. Jones i in B. R. 


(19) A Special Verdict finds, that the Gmndiatber d Was Dey in Bs: 
ſeiſed in Fee, and by Will deviſes thus: I give d ko He 
to my Daughter Agnes far Life, Remainder to A. L. and; bit R fe De. 


Heirs; and for Default of ſuch Heirs, Remainders over, And Fes 
the Queſtion was, if this be an Eſtate in Fee or in Tail. 


PIs You will find it a hard Point to SFO 


j 


Po * 5 


. 


en That 5 * Ia 
the Caſe of l GR Buſter Term 1f MAG Tf the Re- 
mainder had been to his Brother, or to any Body that 
had been Heir at Law, it would have been à Tail; for 


then he _ doe bade died Ghent un Heir, and ſo a 


Remainder mi ee or if it had been a 

-- He} or the like: Men were 1 
dee ee n agent. "That + = 
a Fee, but made the Riſe Vf. Oe ©-Nore ; The Conrro- 


verſy was between the Heir of >the Deriſor, and tue 
Warren! e Wayrelited"t the f be! e 
* ee 
| Reeves erl. x& . .B. 
Denn 4. « (ing 5 a ſpecial Verdict the Caſe was found thys: 4. 
bis Will deviſes Lands to B. and then Fo 
und aſter two or three Legacies to dif- 


1 

Per, he gives" L. to C. und directe B. to pay it, 
but gives him two Tears Time to pay it. The find 
che Lands to be 30 per Amun; and the Queſtion was, 
hal Eſtate B. had; Whether for Life or in Fee?” And ad- 
judged 2e d 4 Fee.” Fer chat the Deviſe here was 4 dum 
in Groſs, and a Debits in"preſenti ſolvend' in futuro ; and 
ir ns 4 Sum certain to be Pal by B. at all Adventures, 
whettier the Land yielded full 5 or not; and fo not like 
r 


0 o | , ' | | Te 7 
| RP #5 eb ado ould noel 21) I AE, 
Prince verſ Clark, it B. R. 

1. ! 8 


(12.) "HIS Caſe was now again moved, 4 agreed, 

1 'That the Words, if true, would ſubj him to 
Ea nn Cetiſüte, and thereupon Sir Prrer King prayed 
e e ated 3 7 18. G 445. and 2 
That Defatnation, 


© RoW 297.” Mr. wn det 
ro-givEthe Spiritual Court Juriſdickion, muſt be in reſpect 


of rhe „ not of the Perſon; 25 therefore there is 
enn 4 f | no 


* 


Hillary Term, oo — Her: is in B.R. 2090 


no Difference between a 
Co. 20. 2 Haff. 692. And 
ſiaſtical Cenſure, tho he be a 
no ſuriſdiction for ſuch Deſtinations Gad. 446. Nor can 
he have Prejudice by the Words; for when a Parſon” is 
admutted by the , can he afterwards be deprived 
for Ignorance? He might be refuſed far but I 
never heard of one Parſon deprived for it. This Parſon 
was only a Curate, Oc. 8 | 
Powell. But this is his Way of Living, 5.e. his Trade; 
and to {ay one is ignorant in his Trade is ationable; ſo to 
ſay ſuch an Attorney, Ve. is ignorant in his Profeſon 
Ris. N mport 2 great 
Scandal. Hal Ch.]. . foe -- - 
ber A $argin Es adjotyarur. 4 


13 J Nee; Towards the Coaduſion- of / this: Term, 
Hak Ch. . decured for Law, That no Laren of Treſpaſs 


n 
for the Lord's entring or diſtraining for Rent, 
Ee 119. 10 K. 4. 7. 2 Anl. 105. and Ie. 

Finch's Law li. 3. c. 6. That no Action 
lie for a for - Years againſt the 
diſtrain without Cauſe; - And ſee there 
9 Co, 76. Tov. 148. Wing's Max. 1, 


+ G 
h : - : 


Eaſter Term, 1 7 og. 


8 Ame Regine in h. K 


r — een — "OY | 
| Lord Altham vert Lad Anghſes. 
— T 


claration of of Fawes late Earl of 
elſes Wil. 22 this: os Led 
covery had, Amp e det u med of Land in belag les «Fin, 
The of the os 5 one ſuffers a Common R 


wherein the Conuſce was made Tenant. to the 'Precipe, 
and Tenant in Tail came in as Vouchee : It was found, 


that there was no Det, or other Writing, between: the 
ing the Fine and ſuffering the Recovery to lead the 
Ules of the Fine; but Tenant in Tail, ſuppoſing himſelf 
feiled in Fee by the Recovery, deviſes the Lands in Or- 
ion db the Phinc, + 88 4 
I ̃ bere were two Points "WE "hich ware red upon 
i Fe Das the Trial. 1. As to the Matter of Evidence; whether De- 
ts goo poſitions taken in Ireland by Virtue of a Dedimus, certify- 
ing that the Papers ſent over were true Copies of certain 
Fines and Recoveries ſuffered there, and Witneſſes ſwear- 
ing t that they were the ſame, _ and had received no Alte» 
ration, 4c. be good Evidence. 2. Whether, there being no 


Deed to lead the Ules, according to the Statute of Frauds 


. 


and Perjuries, the Uſe reſulted to the Conuſor, or went 
to the Conuſee, fo as to make a good Tenant to the 
Precipe. 

Sir Signon Harcourt, and Sin Tho. Powis, for the Defen- 
Jatit Stphed, That che Eviderics was not. good; becauſe 
— a. and here 


they 


Ro 
L 
® 
l 


* 7 


Eafter Term, 1709. 8 Anne Reg. in 1B. K TC 
might hare ſent one, to have examined theſe Rec 


— reſult to the Conuſor in | iti 
was before the Fine levied, and fo not cut off the Intail. 
For the Plaintiff it was argued, by Serjeant Hooper, and 
the Solicitor General, and Mr. Eyre, That-the Depoſitions 
wens wood Evidence 1 for Depoſitions of one that is ſick 
or cannot come may be read; and all thoſe, through 
whoſe Hands theſe - paſſed, ſwore they were not altered. 
As to the ſecond Point, that the Intent was plain, viz. only 
to make a Tenant to the Precipe, in Order to ſuffer'a Com- 
mon to cut off the Intail, to the End that 
James Lord Angleſea might diſpoſe of his Eſtate by Will: 
That it was a Queſtion, whether Uſes were included in 
the Statute by the Words (Truſts and Confidences ;) that the 
otion that a Ule ſhall reſult to the Conuſor, if it is not 
otherwiſe in Writing, is 


appear trary; chat 
N 1 — 
and if a Feoffment be made to B. of Black Acre (for 10001) 
it will go to B. and not reſult; that Preſumptions' ate to 
be made for the Benefit of 8 ng 
now become Common Aſſurances, 

U pon Arguing of this Cale, Hole Ch. J. ſaid, That if 
Tan in Lad dien in Ne, und g 
againlt one who is not Tenant to the Py2cipe, 
in Tail comes in as Vouchee, w 
ger to be Tenant to the Praalpe, this ſhall eſtop 
OED but not the Iſſue in 
Tail; yet Ttuſts and Ules art Synonymous in the Law, 
bo —— 2+ 


t 
and Tenant 
he admits the Stran- 


the Te- 
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” r 4 n 


mon Recovery, within a Lear, and none is ſuffered; it is 


/ 


being paid, 


Note. 


9 Co. 8. a. 


** 


to the Uſe of the But in this Caſe, Where 
the Precipe is brought againſt che Conulee, there is a Uſe 
ariſes to him by Operation of Law. 

Powell ſaid, „ie was not ſo clear as the Lord Ch. J. but 


ſaid, chat 4 penny Conſideration would prevent the Re- 


ſulting of the Uſe, but here was none; upon levying the 
Fine there was a Uſe, and where did it veſt but in the 
Cainaler,. and how came it out of him? 

The laſt Day this Term the Court gave their Opinion 


2 


Gould There. are two-Points in\Queſtion. 1; Whether 
ions of one who is out of England, where no 
Proceſs will fetch him, mayi be read as Bridenco to prove 


the Record ? rn bm be 


W L 

eee ee I bold, that here 
1005 — Tenant to the Precipe ; for I do not take it to 
be within the Statute; if there be a Common Recovery 
ſuffered; it muſt be preſum' d that there is a Tenant to 
the Precipe ; and if there be none, W e wank | 
a Writ of Error. 

Wen of the fame Opinion, an to the firſt Point, for 
0 nd tif a Rinde be lerial to 4 with Cui 
deratien at this Day by a parol Averment of the Money 
it will che Uſe. in the Oonuſce, and 10 
hold it would be, tho within the Statute ; it was cer- 
r * 
0 81 t one Conveyance, you cannot 
raiſe a Conſtruchon of Law in the Middle of u Con- 
WI + 0 

. he eben of Mee Cale, the: Deed! may 
follow a long Time aſter the Fine ; ——— 
tour Years after; and ſo it may be longer, if there be 
no. AR done in the mean Time A ide Tntent'to'bs 
otherwiſe. | 

Powell. Ad dd L cl lere u bebe 09. 


— It is better to have Witneſſes viva voce, where 
they 


ce - v2£,% 3 4 - 
= Ta 4 * 
85 
— — — 
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they may be had. But ſuppoſe the Record be-oult of the 
Queen's Dominions, or in the Mag- Auen, or in Kot land, 1 
take it, that a Depoſition would do in ſuch Caſes, Cr. 

s to the ſecond Point, as it is 1 ſuch 
Conveyunces, ſo it is to break into the Statute. - | 

Tho the Recovery ſhews the Intent, yet it is not ſuch 
a Writing as is intended by the Statute; and the Common 
Law will not diſtinguiſh between Truſts and Uſes. 

Neither the Conuſee nor a Stranger can take a Uſe by 
a parol Averment. But here I hold that the Conuſee did 
not take by Way of Uſe, but at Common Law: But 
here there muſt be a parol Averment to prevent the re- 
ſulting of the Uſe, Bur ſuch Avetment will not be ad- 
mitted. | I 
Tue Fine had its G W befors the Re- 
covery, ſo as here muſt be a parol Averment, that it was 
to the Uſe of the Common Recov and this parol A- 
verment, hindring the Reſulting 'of the Uſe, is out of 
the Statute ; for it is not 0 ral a-Uſe, but to prevent 
its reſuling, 

Holt Cap Juſt ſaid, As to the firſt Point hs Law re 
quires the belt Evidence that can be had. But we cannot 
compel any one to come out of -Ireland ; nor oblige any 
one to go and inform himſelf, in order to be a Witneſs: But 
this Rule is to be interpreted with Reſpect to the Perſon 
depoſing ; as that a Man's Affidavit ſhall not be read when 
he is here to give his Evidence viva voce; but when the 
Perſon cannot be brought into Court, tho there be other 
Witneſſes to give Evi viva voce, yet the itions Se. 
of thoſe that are abſent may be read; ho cited 2 C. 541. 
but ſaid, he would not warrant the Authority of the Cale. 

To the ſecond Point he ſaid, this was out of the Sta- 
tute of. Frauds and Perjuries. There be two Clauſes in the 
| Statute, (the firlt is, That all Declarations of Truſts ſhall 
be manifeſted by ſome Writing, ned by the Party, or by. his 
laſt Will in Writing, or | elſe be void; the ſecond is, That 
Truſts reſulting by Implication of Law, ſball be as if this Af 
had not been made.) Now I hold, that ſince the Statute 
there muſt be a parol Avermene ro make the Uſe reſult; 

i i for 


2 T ee, 509. Tame = hes: im Ri 
bor at Common Law; if a Fine was kiel. it was 40 the 
Uſs.of the Conulee'tall ſuch Averment. 

When Tenant in Tail cames in as Vouchee, he admit 
che Canulee. Tenant: to the\Precipe ; and his Meaning is 
eee 
r 


. it cannot reſult wichour a parol. A Averment: Bur 
when a Fine is levied, and tis to the Uſe of a Stranger, 
1 mn 2 N 
ting. Ry Rar 8 * 


„ * % & % 
73 o a7 wy 03 + Wat 5 


5 VS. £0 {3641 : 
_ ueen verl. Vie cars f Doncafer.. a 10 
M 
— opinof a, to 
_ 1:4: reftore rr Ficars to be a Burgeſs; to 
which they retiun, that the Corporation have Time out of 
Mind had a Toll-for/Coals, vis, for every Wain Load go- 
RR 
for every/Cart-load a Coal to the Value of a Half penny; 
. 
(kept Time out of: Mind by the : That the 
. ſaid Viears did, contrary to his Qath, hinder the Gather- 
ing of this Toll, as well by Menaces to the Tall-Takers, 
a8 by Perſwading the Owners of the Coals nat to pay 
Toll, and telling em, that he ad uphold tem in 
8 

er was 

that it was not ſufficient Cauſe to turn him out. For 
Nail Juſt. ſaid, it was no more than ſaying the Toll was 
umreaſonable, when it appears fo. to be to the Court, and 


PIN verſ. e 


Amen be refulinjhtoitahs 


( 3) 4 


dant Not „and the Jury find al Verdict, Yi« 


Manor of the Hundred of Faowham, 16 
| Regine, debito 'modo elefius Chick 
of Farnham ; and they find, that he being ſo eleSted, did 
refiile, Oc. They find farther} that within the Manor of 
m there are ſeveral other Mas 
to divers Lords, the Inhabitants whereof 
wlad un be eleied'for che 444 Hundted:; they ſind alſo, 
that there is the Manor of: the Town Gene, within 
the Manor of the faid Hundred, in which there is a Court- 
Leet; and that the Defendant is an Inhabitant within'the 
{aid Town of Farnbam, and uon alibi; and that no Inha- 
ee de 4 
ſtable for the Hundred of Funn. 0 

The e ipoorths n ee ee 
ther e e eee is excuſed 
from ſerving as High Conſtable of the Hundred? And on 
Debate, the Court held, That be is not 


anno ſexto Anne 
for the Hundred 


Holt 
Ch.]. laid, chat High Conſtables are Officers at Com- 
man La aun that the ee e By. A nee ive 

_ 


them an additional Aut and that if a 
have not a Leet,” the High Conflable muſt be choſs ur the 
Sheriff's Tourn, yet his Power would be reftrained to the 
hangar on and F do not know that the Statute 
makes {uch an Alteration as will exempt him; 
he fl te that in a private Leet the Lord may fit 


lick 


Special Vendick. Bur 
ment, it was put off to Trim, Term 


taken to the Indi» 
next. Vide . 
f Smith 


thor him the Office of gr: | 
h Conſtable for the Hundred of Farnham, licer nir 


45 u e mods t, fait, et e 


ner was u 4 Court, held for che N 


D v * 
The Court gave Judgment for the Queen, upon the © 


9 


—— . 
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wn (49/7 de ns dere 5. nid 6 f. 
2 ore Bal for the Murder of one Smith, = y hap 
Ten Yee : guiley;, bur tobtained the Queen's Pandan; the Appellant, 
Y n lafant, 25 Brocher and Heir to the Deceaſed, lodges an 
* A in opriaPerſona againſt the {aid Bowen, before the 
Oyer and Terminer and /Gaol-Delivery,-the 
1 — pere Fo VER fe removed. by 
Caries an & Bd 2d 1003 ceo 
3v Sat Ark for hppa none; tha ts kid 
bad per Guardianum in B. R. which the Court re- 
fuſed, as 00 late, for it ought to have been commenced 
by Guardian at firſt, and then they ſhould have moved 
to hare had him admitted by his Guardian in B. R. The 
Court ſaid, that if the Deſendant pleaded: this in Abate- 
ment, the Appellant might confeſs his Plea, and commence 
„„ ee but an 
 Abdtemient is not. 
Aſterwards the Appellee. being brought Wehe Me dai 
the; Appellant: being in Court,” his Counſel would have 
abated the Writ, and brought a new Appeal by Bill, But 
the Court would not let them. And Hal (d, that this 
is not like the Caſe of Watts and Brains, 3 Co. Entries ; for 
there the Writ was void. At another the Appellee 
being brought to the Bar, the Appellee's Counſel refuſing 
to plesd the Infancy in Abatement, deſigning to take 
2 


Advantage of it after Trial, che Court laid, that ſince 
chey would not plead the Infancy in Abaternent, the Court 
_ would ate che ee ox Offs and ordered it to 
be entered, that the ſaid Appellant being in Court, and it 
appearing, by Inſpection of the Appellant, that be Was 
* He Under: Age, lo the Court ex Officio:does abate the Ap- 
u n penal. And Hol laid, that if the Appellant had not been in 
Year old. Curt, then there muſt have been a Writ to have brought 
um into Court, to inſpect him. Hereupon the Appellant 
51 © brought.anocher Appeal by Bill, and declared him 

0 i ö 


F 
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eb he offer'd not being approved 


to the Marſbalſea. — 5 


we 9 M © 1 , 
* = verl. Mlaughis word. 
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over, and 
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Joined om chat us well as upon Net 
mi be tried ut ie fame Time j und scedfchngiy che Plea 
with received; ard teal in Fronch by his Counſel, and the Ap- 
pellatit'sTownſe! iger joined Muc in Proneb, to which 
_ this Apyelles's Opunlet faid (Sb,) The Court or- 
derdd; that a Veuire:fhould be ſued out, beating Tes the 
Day of Term, and che Appellee ſhould be tried at the 

; which the Appellee was remanded to the Cu- 
becauſe none would be bound Body 


1 
— 


- 
* } 


* 


Sawyer verſ. 
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_ Noe verl. Collins. 
Pleas * 


G Vic of Far bills Game 
aſſigned was, that in the Declaration wo 


ul Ch. e 0 — 4 e 
was for Ham, that the „ by whom the 
Party a , was no Att of that Courtut But it 
was diſallowed for Error; and that is not the Merits of 
the Cauſe, and may be _ — 


* 
— * 


Huis tan verſ. Buſs... 


0 of Treats for taking > Cattle, the Deſi 
quod Rm fair of the Cloſe z Is Tee 

and that he in i 7 — | 9 
The Queſtion was, whether in this Caſe Poſſeſionarus Fg 
ſuit was ſufficient? Or, whether the Defendant ſhould have heid good jan: 
ſet forth his Title? | Ti 

For the Plaintiff was n Pell verſ. qu . 
1492. 


— 


, , " 
o 
- 
” * # - 
F Powell : 
* 
= * 


6 2 e 


hs eras arti” at: —— 
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ed, That if the Title cannot. dame in Que- 
Arte. HO eſſonarus fuit was ſufficient. , But perhaps in 
this Caſe the Title may eome in Queſtion ; and cited 
Teluerton, Foldar rerl. Ridge, r Purefoin "veel. 
abs Genis. 2 ine! 

* Ch.. . * be though: the Title —_ not 
4 ** come in Queſtion; for the Action is brought only for ta- 
- king bis Cattle; if he had claimed the Land, the Action 
ſhould have been for Entering the Land; but where the 
Treſpaſs is only for a perſonal Act, * 
Cattle, Poſſeſſionatus is ſufficient. 

1 4. is poſleſsd, and. B. comes and. treads down his 
Corn, and A. molliter manus impoſuit, to put B. out of his 
Corn, for which B. brings Aſſault and Battery, 4. may 
| plead quod Poſſonat fu, Cc. and that he molliter manus 
impoſuit to put C. out of his Corn, and it is good, without 
. ſetting forth a Title. He ſaid, this was like the principal 
* dener the Aion 0 Mn 
Title to be local but by a Clauſum fregit . Indeed inn A 
23 Tide taut be ſhewr, ret wifey e th 
and Goula of the ſame Opinion. And Judgment for the 


Anonymus. 
een 0 A upon the Caſe for Words ſpoke of. one who 
went about the Country to collect Charity for a 
Loſs by Fire; the Words were, He fired his Houſe, . (innu- 
endo voluntarily) He was brought up to root and cheat the 
Country, and fince he bas fired bis Houſe he has cheated it 
more and more; per quod he loſt much Charity, which o- 
therwiſe he would have had; after Trial, and Verdict 
ſor the Plaintiff, it was irrt in Arreſt of Judgment, by 
Mr. Page, That the Action did not lie. 
And the Court was of the ſame Opinion. For the 
6 Innuendo) did not ſupply the Place of Yoluntarily, which 


muſt be proved to make him criminal; and ſuppoſe it 
had been {aid voluntarily, yet the Action would not lie; 


4 for 


Baier Tom og. TT" ER 21 


. 4d 

for it is not | Felony, unleſs it be with Intent to fire his 
's Houle ; * 
lam are hot aclicnable. 

2 was unlawful for to go a- 
ken che and collect they have 
Letters Patents. And pe Hol Ch. J. To ſay-a Man is as 
— r IT . 
mant arreſted. t e 5 


N Fe erf Dr. Watkinſon. 


6% A Ser, g N. mien Clerk, Mode 
he” being elected by n and dif 
ITN Wy IO WO 


: 
ra 


18 rt e en. £ 


| on tengo IMG 
ee 


- be dd kill obn Prior at Petersfield, (and in another 
5.55 N lad, he was thy Death of John Prior); 
has killed hir Patient with Phyſick.; ubi revera, they die 2 


by 
the Vieatio Hudged char the Acton lies. 
77 Bock e [gry 5 ee 2 


RR Gre. Fat. 2 BT + 6. Haley 69. * Ore 


f Wen bib! doeh win erty | 
| ann 1M 7G hol 1800 913 b » 
om 


ritual Court, to prohibit them A Will ent 
TIE Trae thn pony 4 
Hul ſaid, A Feme Covert cannot devils what the hass 
kenne without the Husband's Conſent. Aud the Mo+ e 
Term owing, 


Wi | 111 * "1 
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YET OT Me ud n et 8 1 
a7 fie a Str 007 act ec boos 203; 47 
Once verl. PIT Sang wa 
600 anjedT wot 111 25 A 1 

Re Res n a Jug; it 
— 1 M Indict ent againſt the Defendant TI 
wot. 2, eau in -Rie-Diine ef Nn ad borrawifig Money, and 
N promiſed that Jones would repay it; ubi revera,. Jones no- 

ver ſent ber, of which ſhe was found guilty. 


He ſaid, that an Indi er would de le b. l. 


brought no R with her. 


. Bains: cited ge Caſe of the Query W. % 
Add of che Wesen, which was exact oY 870 
che Indifment was NS - tho þ ta 4 3 Fake 


brought. 
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this Recognizance was found. And becauſe it was ac- 
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upon 2 7 Defendants produce 2 Judgment in the 
Mayor's Oourt, here upon a Stire fariat awarded, and 
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Disfranchiſement : But Man: ſaid, he 
never Was (undone, my 9 — of his Disfran- 
chiſement; therefore the Proceeding being; irregular, Holt 
would not admit the Nan to be an Evidence. n 
| Judgment in the Court may be avoided. © 
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Thing ing n e the Fact. 34 Y 

The Appelle being found guilty | 
chain to receive the —— 

arraigned, and asked what hs had to oy Og. 
nt ſhould not be given: Id als c 
. Eye, Solicitor General, more in dete her 
ment, n took tisfBx> 
ceptions to it. a nr no! bit amid 2 

r. That there are two Places Pcs in the Appeal, 
wiz. That he was:commorant! at 'Shalfotd, and that the Fact 
— done at Compton; afterwards it ſays, die, anno, hora & 

loco pred eandem Jane Young percuſſit. ALESNA $18 3599 | 1 
22 Thete in bo Vemse laid ho the Aſſault; ſot it 1 fad, 3 
that the Deccaled being at Cowpion, Nd beni pred” Chiiſtop! 4 
— hterfortl felonice; uoluntaris & ex malitin ſua precogitata | Y 
ut felo dicta Domina Reeimw\tiunc;/ dc contra Pacem, We, die 4 4 
& hora dad bud Cbrm ptor pred in com Surrie, Vii & | ; 
Armis, Vc. ac im Y ſuper enden Jane ane Young, in pace 
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At fiſt Hole Cap) Juſt, urn and Gould Juſtices, were 
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Sechs to the Place: of the Death. 
As io the ſecond be ſaid, chat didi mortale wilnus would 
be bad. but in this Cale, F 
out an Aſſault. 
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on the Petition of the Clergy, becauſe it took away the 
Beneße of the Clergy, in H 6. Time it was left out, and 

aſterwards it was only ex inſult.” In Burgh and Holderoft's | 
Caſe,\ there is no Aſſault laid, and indeed Wis there i is 
pertuſſis, as in this Caſe, there needs none. i 
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— Thben Sit Nef "King aid, Ns «abs des 
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in the Night, by che Statute-of -Glowedfter, cap. g. it muſt 
be pleaded in Nocte ejuſdemi diei; and tho in July it be 
not dark a b, Jer i muſh b. do pleaded. To ich ir 
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Wie Yah. al er, it would have been bad; for 
there it muſt be {aid in Notte, c. becauſe i is not Burglar 
unleſs it be in the Night. 

2. It does not lay; ide Aſſault was tu & mie, on 
vat vi & dit & N and cited Wile ver 
Lis, 4 Mod. 

z. There is no ee eee Was 
enz ſor it is ſaid 4iz& bbeo prad inſuli fecitz now be- 
it is mention d where the Pledges lived, and afterwards 
where venit vi & armis; now pr fer ved char her 
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far Quaid 2 But upon Examination of the Bill that was 
filed, it was right. "Thich cha Appellant's Counſel moved, 
that the Roll might be pats the Bill, which the 
Appellee's Countel oppoſed, and ſaid, that none of the 
Statutes for Amendments extend to Appeals; and cited 
Tuchin's Caſe, and Hen verſ. Pitz; See 6 Mod. 164, 268. 

As to the above Exceptions; Holt ſaid, dur the vi 
Armis {hall extend to all, and not to the Venit. 
ide Co. Ent. 9. And this is not like the Caſe of: Battery 
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is good, for the 
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Suppoſe in an Action af Treſpaſs, chere in an Omiſſion of 
wi & arwis in the Narr, and the is right, the De- 
claration may be amended by it. But as to the Miſtake 
of Georius for Georgius; it it in the ſteſh Suit, | which ſince 
the Statute of Gloweeſter, need not be ſer forth; for if an 
Appeal be Pace witin a Year nd a Dy, tis ſuſſi· 
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caule there will be no Need of ee, if the Demurrer 


Cient. But be Gaid-there” was a Miſtake in Awarding: the 
Venire; for it is hy Ceſſet proveſſus,” but he thought the right 


Way Was per vicecomes non miſit breve.- As to the Amend- 
ment, Powell ſaid, that by the Common Law the Roll 
might he amended by the Bill, and citet) H. 4. 27. and 
— ppeal was amended. 
the Original in Appeal is not amendable. 8 Co. 156. 
aye and Gould of the ſame But upon the 
Objection fintred by. Hlult, the Matter was * off to the 
next Day. 1 W Lifts 82 FRY Wan a rd 
N hen Mr. 5 for the Appellee 3 that im this 


Caſe chere was a Diſcontinunmce of the Iſſue; for it is 


entered quoad Triand": exinum pra ceſſes proceſſus, Tc. 
whereas! e eee eee » Fs 
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that. in that Cafe chere was: Judgment for the Defendanc 


| blogs Demurrer, ſa; that a Ceſſer :exirum was ſufficient, ' 


Mr. Eyre ſaid, that 


this was a Diſcontinuance; for here 


is a Dies datus to the Demurrer, anda; Ceſſet proceſſus to 
the Iſſue, until the Demurrer be determined; and the 
Precedents are otherwiſe, and cited Reſt 741/555, 667. 
n eee e Raſt. 49. ph Ng Mur. ; 


ron, I 


en 5 ene 

eee ſaid; chat an Appeal differed f "1 2 Civil 
Action for here one may demur to the whole, and like 
wiſe take Iſſue to the whole ;- but 1 
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chere was Judgment for the Defendant. To which Holt 
anſwered, that tho there was Judgment for the Defendant 
thoſe: Caſes, yet the Entry of A Caſſet procrſſu was not 
the Cauſe of it, for ir en r 
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Court could have given no Judgment at all. If à Quare 
Impedit be brought againſt three, two plead i in Abatement; 
and the other in Bar, and Judgment i is given for the Plam- 
tiff as to the two; then it muſt be entered, but there 
muſt be a Ceſſet exetutio.; and * — udgment be given for 
the third Defendant, and à Verdict for the Plaineiff then 
the Ceſſet executio will be continued as to the other two. 

The Court gave their Opinion as follows: | 

Holt Ch. ]. that upon Conſideration, they were 
of Opinion, that this is the moſt proper Way; for it is: . 
in Vain to proceed to Iſſue, until the Demurrer be deter- 
mined; for if the Bill abate there is an End. 


As to the Amending the Appeal by the original Bill, it «. Appeal 
is amendable at Ds Law; but if not, yet tis by 14 0 ne 
Ed. 3. c.6. and cited * Blackmoor's Caſe; for Appeals are · 0 756. 


not excepted out of that, Statute 


It was doubted, whether a Plea might be amended after 3 


gment upon Error; and that was upon the Word Pro 
ceſs, which was, thought did not extend to any Plea after 
Judgment upon Error; to amend which the Stat.” 9H, 5. 
6. 4. was made, Which it did by adding the Word Record, 
and the Stat. 4 H. 6. c. 3. made that Ne In none 
of which Statutes e an are excepted ; the Stat. 8 65 6. 
enlarges the Power of the Judges; but in this * 7 
excepted ; he cited the Caſe of Sir H. Tiyfton Sit John 
Aly, Cro. Car. 1 44. An Amendment in a eee 
and concluded, that it ſhould be amended ; for the afore 
ſaid Statutes. extend to A Appeals, where by the Re | 
ſelf it to be a e of the Clerk. 
| Powell ſaid, there were very few Things that were a - 


mendable at Commoti Law ; 'a Miſptifion of 2 Clerk was 
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As.to the Niſcontinuance, I think one Way is as good 
N it would 
be a Diſcontinuance. But we have Power to ſtay the II- 
ſue until after the Demmer; and this appears to be fo 
by the Entry, viz; ceſſer proceſſus quouſq; eadein materia in 
Lege aliquo legitimo modo terminetur ; and that this Way is 
uſual as well P 
Powis. and Gould idem pro Eadem Rations. | 
ccc 
mended. 
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| ena) Af Mo Motion was made to diſcharge one who was a 
| Priſoner, upon the Act of Parliament for Liſt- 

<A ing: The Caſe was, There was a Trial, and after Verdict 
TOE: Fa the Plaintiff, the Defendant lifted himſelf; and Hucks's 
Caſe laſt Term was cited, where, one was diſcharged upon 

an Excommumicato Capi , he being ſo inliſted. 

©. Bok Ch. J. laid, was never of Opinion, that Execu- 

cions were within the AB, do the Judges of C. B. were of 


that Opinion. pra res 
Ka the Dl cond x be cup, tho it had 
pon meſne Proceſs, much leſs on an Execution. 
See of Mg ble po Term Mich. N. 2. 


Th Duke f Richmond ver Gabel 


rn 's. In ba. King moved to change a Venue in an Ac- 
— „Sin eee ee and cited Lord 
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Hol: Ch. J. ſaid, the Reaſon in Lord Shafrabury's Caſe 
was, becauſe he had an Intereſt in the City, and there- 
fore he could not have an impartial Jury there; and where 
| there is 2 ſpecial Cauſe, 1 l. in-the Diſcretion. of the 
nj ay gia og But it is not 
ale ber upon th comman Alo d 
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with that. To which Holt an{wered, that it did 
| not pardon the private Offence z and the Court refuſed 
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0 N common Bail, upon che liſting 
r ſerved ſome © 
Time, and afterwards was diſcharged, upon his finding ® 
another able-bodied Man, who is now in the Army. The ing 
| Queſtion was, whether the Clauſe in the Act, Or find an- 
other able-bodied Men, ſhall refer to the Time of his Lifts . 
ing before a Juſtice of the Peace? Or, whether any Time 
afterwards will do, provided che Man whom he fids com 
tinues in the Service. 

The Court were of Opinion, that the latter was ſuffi 
cient ; „ 


Queen verſ. Baker & 41. 


60 Sin Edw.. Northey moved to quaſh. a rden are 
forcible Entry, becauſe there wanted Manu. fort; 7 Herre, 
intravis 3 upon reading the Conviftion it was V3, & Armis Man pr. 
intrauit, which the Court ſaid was bad; for it might be 
IT Ions VB” WEN © 

the Statute. Lo qua d. | 


Queen verſ. Zyrri il aud * 


6% AN Information in Natur of gr Watraws, Judy: gr 
per Nihil dicit and a Capiatur pro 
Queſlion was, whether this was padoned by the late A? r 


tur pre Fine) the Fine is pardoned by the law AR, but not ee prin Prem 


1 


i 


* Trinity Fe 170 ; 


This Cauſe was hella bo to in 2 Term) r thi Term 
Hal Cp Fuſt delivered his Opinion, That an interlocu- 
tory judgment is not within the Exception in the Act; 
for by a judgment is meant a final judgment, it being | 
coupled with Sentence and Decree; and a Capiat pro Fine is 
only to bring them in to receive the Judgment of the Court. 
But this being a Matter of Right, wiz, in a Quo Warranto, 
tho the Fine be pardoned, yet the Continuance of the 
5 Crime is not: And he ſaid, he remember'd a Caſe upon 
' +++ the Achof Pardon in King William's Time, where the Fine 
_ -- -- for à Nuſance was pardoned, but not the Continuance 
_- of the Nuſance. He Faad likewiſe, that where * of 
-*,” » Error ſay , Fudici icium inde redditum fit, it extends on 
1 1 Na; nd b oa the teren in the AR of 
well, Nit and Gould were of the ſame: Opinion" 
whethee Judgment was given, that the Deferdant ſhould 
be ouſted of his Office, for committing the Offence but 
"oe * er 8 . 


41 12 PA 213 (i 


Le, verl. | 5 any + 


olgment (.) ldi cb y bene by ce 
=IA | . rari, and the Judgment given upon the Convic- 
— 4 tion . ud Fines ine „Or. and the;Queſtion was, 
quad fie whether the Fine ſhould be entered ſo, or Ideo. confideratum 


Ponatur, 


liv ne . enen 
| — 74 _ FRY Ways. 1 5 i 

able by Cor R 

„ wy Certiorari ; if Ideo confideratum, then by 

er. Writ of Error; they cited Gran Cale, ER KX — v. 

— 72 thar the 

gave Ju t on Cniatgri, tt 
Fern * 4 
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bf aaa; hex & Of ND Df 168 157 RL. Yet 914 Ys neee * 
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—_ ———__. to „ 9 — nn — * 


89 , 2 EE G 0 , 4 — : 
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| Rice verſ. Wilmer. 15 | mel * 


(10) ir the Defendant vil bring on = Trial b 
he mult firſt give the Plaintiff a Rule 
or elſe, b che Deidane be ot ſuch Nonfuir Wie 
n | — 


54 2 
1 


7 +/ 
1 +® + 


Dilli ngham. verſ. ouch. = _ . 
n —— 


6 N Addon the Caſe 

A 2 che Original) ri, mis 
Which Was locarent ad cumperum for locarer, GW. repay 
Mr. for the Plaintiff ſaid, that falle Lining, 
uimacerial, ſhall not abate. a Writ. n an Ac- 

Nes dey, In a A i pod the Caſe, lah! ee 
des bur the iwhiale Meter]: fþ that the Otiginab is as the 
Bill; and therefore falſe Lain ſhall not vitiate it: But 


f it had been in a Writ, for which' cliere' is an extct 
Form in 1 then 2 be bad. 


N N 19 705 AL n eee ebe To e 


A: * 8 Ai $3836 2 I „ 1240. 

Arch . err rue 

” es verſ. Delafountain....: 

10 1 NI we 1 03. Wario: 33 cert3-43 2 iT N 
019 N this Caſe Holt Ch. J. ſaid, that upon. analog g 
by an Aflignee of a Sheriffs Bond, tis enough” Fg 

forth, that the Bond wasipro: 1 0 

erer there EC 


the 
* Au 1 d 7 lara the Do 


12 | , 13 | ora 1 lt __ 1 „.nl. _ er, Ar. 
= ! n 19 is * 
e erl. Barefi . run 
01 r ma bib bw, at i 
cap a rial before. Bob Ce 7 e, inen Action of where pub- 
Covenant, an Obe v reſerved for the Opinen ff f.. 
5 the eee was made in 160 2 M⁰ tel — 
150 Ppp Andrew © 


N mn mmrnge 
. 238 Mug Term, 1709. $A Anne Reg. in B. R. 
— — ————  — 
Aue Collins, for {ixty-one Years in which there was this 
Covenant, (that er pay all Sum and Sums 
of Money chat no is, or ſhall be aſſeſſed or taxed for 
and in Reſpect of the - Premiſes donifed as aforeſaid; for 
—_ „ Church and Poor, or viſited Houſes, or 
; \abovs and beſides the Rent reſerved therenpon;) 
„ the Leſſee ſurrenders this Leaſe, and @ new 
Leaſe was made upon the Foot of the former, in which 
__ . there was the ſame Covenant as in the former Leaſe. 
" After | at Bar, hr Fong this Term 
the onl F wn, whether 


2 
- 
* 


W A uppen | — the Leſſee ſhould pay 
da ther Land-Taxr He ſaid, that the Words, or — 
Jay | ue. ag ul, for they muſt have 
plain Intent of the 
to the other; the 


4 gon 


the Covenant Was 
inn ue ro decermined x the Tims 
yet it was put in. It: was 
the:Archbilliop of Canterbury's Caſe, 10 Co. 46. 
3 —— to the 
idftone ſhould be exempt from paying Tichesz) 
31 H. 8. the Words of which are, A 


un, Cane W's which ſhall come to the King by 


— "ni or ay ae Mins) ſhould be \exempt- from 
paying Tithes ;) that this coming to the by AQ of 


5 {AA e "Pagkarwent „n not — — amended way there 
5 bed that che College) — by the 
D . anden — a Supe- 
5 _ -yior: Nature to albother Con it wn greg of 
| © -;general Words of 'he Seature of 31 fa 8. by Diſſolution,'or 
"any other Means. Likewile. where the Statute 1 3 El c. 10. 


peaks of Deans. and Chapters, Colleges, Parſons, Vicars or o- 


thers, having Promotions ; it was reſolved, that 
theſe Words did not extend to , cauſa qua ſupra, 
2 ned" ee deen of Mirl- 


_ nid. 19. 2 %. 137. that Eſſoins ſhall be ad- 
mitted wuhout Oab, i — and 
N Wy yer 


»Q 


82578 7505 6 Anne He: in ER. 2 * 


__ rr les tn — —_— „ 


yet er ee eld, that theſe general Words extend to the Courts 
2 ris e 


1 82 
n Jud d, l 
1er: but be did et chr it would extend to all 


They lay great Weight the 
's Caſe, pat p os 


upon the Statute 43 Hl. c. 10. is nor 
upon the ee ee Pelton e ix bs 
cauſe. they ate not religious Perſons If « Tax be given by 
which was never known os In Eſe before, thele 
Lge wh monroe aun nc bene 
Bur if it had been wariled mus, (Al Lamas that Should 
e ypiat r 
would be £ S 208 290102 Hoc: 7; 910 
1A On ES A neh nem 
thereof muſt be conſirued by the ſirſt Leaſe, in that 1 do 
net agree; fat we. ar Fray w - taars 
were liſual at the Time of making the decond 
Thore ace three Sarts of Tara, 1.:Lanths and Fifttemby, 
which. are pan Goods; ant were uncertain until B Ed. 3. 
This continued until the Time of Queen Blk; then came 
in Kahſaiat; by uhich all Men having ſuch an Eſtate, 
were maxed and culled Sub Men. In forty-une came 
in the Land-Tax; and to all theſe Taxes the Covenant 
will extend, bur not to any of a different Nature: And 
concluded for the Plaintiff. 

Hole Ch. ]. fuld, that Taxes, which are for the Benefit 
of the Crown, and Defence of the Realm, cannot be 
impaled but by Act of »-Parliament;;' 


a virtual Exiſlence, r 13K. 4.5, 16.4 
Ang this is.not A lng but one always in 


Act! ' PViis 


| yer the Thowin has 
a Right tu ak them; upon an — ax io they have : 


200. Tomy Term 1709. 8 Aae N in B. R. 


— es. 8 rr 


Piris, (or in:uſw); he cited a Caſe 33 a. 8. nn 

uere the King à Licence to export Bell- 
metal, Non Obſtante any Act made or to be made; and after- 
wards an Act was made prohibiting it; and the Judges reſol- 


. ved, char the Add repealed the King's Grant: -But the Book 


ſays, that otherwiſe it had been in caſe of Taxes. (Memo- 
rand, A Quere is entered in the Book). He ſaid, that it 
was likewiſe adj ged, that where 4. made a Leaſe, and co- 
venanted to di the Leſſee of all Burthens and Charges, 
(chere being no Tax at that Time, but afterwards, a Fif- 
teenth being granted h/ Parliament,) the Tenant was di- 
ſtrained for it; and this was adjudged within the Cove- 
nant; becauſe Taxes are always a in Viris ; and 
that that was a ſtronger Caſe than this at Bar. Becauſe in 
the Covenant there no Taxes were named, as in this Caſe, 
And tho by the Statute 4 W. & RN. tis enacted, Thar Te- 
nants ſball pay the Land. Tur, and dedub# ir ous of their Rew 3 
3 ance this Covenant; as if "Tenant in 
Tail before the Statute 32 H. 8. had made «Leaſe for his 
own Life only, and enters into 'a Necognizance not to do 
more; then comes the Statute. 3 2 H. 8. Which enables 
him to make a Leaſe-for three Lives, or twenty-one Years, 
yet twas held, that did not avoid the R II 
this Covenant had been before 1542. it. hal nor bound 
the Tenant; becauſe there had been no ſuch Tax before 
— 3- and cited the Caſe of Brewſter and Niagell, 


Fur exe. in the Time of Will 3. in Point, Lie ſaid, the Reaſon why 
thole ſpecial Word in- ie Stat.” 1 3 Wis, Deans and Chapters, 
Maren de dcauſe thy wie fu, iel for in the pre 
ceding Act. | 91 4its Haien ban 
n 29557 a 4 % Fi, en bs han WH 
: | * 8 
A tt umme * 5 "IBS 
Ae lane! 7. n l 110 15 214 to 
Variance incer (4 R. ,/ Solicitor General, moved to 
rr and the + oe 5 1 cnc gg 


ne Record, the Writ mentions only three 1 
Nenn the Record in C. B. there were five. ah 
- Hol 


Trinity Term, 1709. 8 Anne Reg. in B. R. 248 
c Juſt, thought it well; becauſe the ef 
e Hes 50 e Ke ee 


of Etre. Powell being of the contrary 
Re aL ave! 


At the June 5k geen, before 
= ops 7 FR Ch. J. mk 


* f William Gates, Exe- 
5 1 E n to her Hurban Pr 


e that if u Perſon regeives: 
* va ee ee — 
Wan bor ber, che Hysband ſhall not 8 2 — 
betauſe the Wife was e pur if che i continites **" 
to ive with" her Husband, f ſhe takes up neceſſary C 
tho! N 5.5 Husband's Conſent; the Husband is'bb 


— 


eee e W 
* ad 01 Vale 1 ce 1 e 
5 7 4 ces verſ. Berry. * io h 
wha I | 3 | 14 1 
e are \ FRY 40% 4 Meg e Be- 


Je he orders B. „ ee 


At . 1 2 "A ts Fu ihr be 
r 
Ui Vidd ante. Dire 51119905" bf! Sy 25t: 


OL © 


# 


ſtom of London i that by thezGuſtom: 
ne bow.  Offetchougbour 


wes bis * Within the Liberties of the C 


= " Haſmenter; his 
. whole Gity and 


minſter, within the ſaid Ci 


"= 2 2 89 | 1 8 Aa. * 


* SE 1 eee * 
* F nnn 


901199 Yo ads e e HH N 0 D Yr 0 - 
N ft N Walk me G1 Bay oh 1 Wyatt: ben; A 
kit $055 1 | La Pe bal — * 


"an : 


» is 87 


volta 18 ee ven Fr Aa. hb 1 


Ad 
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2 Wt a bat > tn 
: 9 At; Hicks | 
al, an 1775 Jo Bw as Ace 
125 4 t 
nd: e Shs 
{0 SM m! a, 5 The 
fox, tpn. of Diſorders, un that, 
High Steward, *or * 1 5 or two | 252 80 uirgeſles; 
may hear and puniſh Incontinencies, according to the Cu- 
. , any Con- 
{table of any Ward, Pariſh or Precinct; may execute his 
Un che whole City 5. that (within why Cuy, 
Bumongb and, Liberty of- Maſlwunſter, it has been uſed, 
- ' thak; every. Perlgh, fluly — * af 2 210 0 


of G in 1 through the 
zongh of, ee. and the Liber- 
ties thereof, has executed and uled to exechte. That the 
2th'of March 8 Anne Regine, three Commiſſioners, duly 
appointed by Virtue of the Act for the Recruiting . Ar- 


- 


l 
\ 


V 72 TE 


made a Warrant under their Hands and Seals directed 
to the Conſtables of the, P 


* for ak the AQ in Execution, by Virtue of that. 


of St. Margaret's Meſt- 
of Manina thereby com- 
manding the Conſtables to make Search within the ſaid 
City and Liberty for Perſons within the Deſcription of 

I that 


Mob 9 170g. Tm Ave Ree: in AR 242 


chat, Ap; which Warns: Aer that. Day was Ceed 

| 7 was 

ta Same Brgy, then and per Conkable. of the Pariſh: of 

Sc. Aw gorer i, to bo mcd; chat after ene 


e ae 


| was md ibn Conſtable. belong- ." 
ing Een, thet- Dug deſore had ſent td Fahy Dent 9 
aſſiſt him to execute that Warrant; that after the ſaith 
* ang nine at Night, at the 
the ic Some! "RN. WP 


"AS 3; diſorderly 
Perſon topk, — his, Caltogy, a9, Cable of che City 
a Ae Weſtminſter, tg cm her 10 Priſon, for her 
1 ; a rn Fate boy OP 
, 46, Conſtable, as a y that at 

being taken Arps by Sr on the laid $th. of, March the had 

| elf; chat Brgy had ud Warrarm to take 
REN WR 8 ST 
Uoners, 1 
. Gard Nor all 


2 to 
his Sent 


5 


1 85 1 


. N N 
ence af the Priſoners; chat Dm 
oy to * Alas, that while Pen was in the Con · 
fable s Aſſiſtence, and before any Stroke given, the Priſoners 
ee ee Vn, in the . 


- 
EE 
g 


4 ** 2 * „ „ ut. tt. 2 


8 "Taos Reg ir KB. 


Da. [EE EY 


n eee 36 ine er che too 6 


thets were Aiding 0 Alliſting him chat! gave the Stroke 


N Ge. This 


verde beg removed by c in B. R ſor the O- 


one tie Gohf Mr. — for che Queen, 
a e nder He ſaid here — to be 


conſidered if 'the. Caſe. hog. e 51303. renne: Wn - 
1. Whether Bray Was ir the Becution of his Office, for 
then er Mudder 9199273 07 Kun H,. 07 


121" If ner, yes All itt, Münder; ; becauſe hers was nes 


ußeien Phovdeationy”'®: amr val 1 to dud 

As to the firſt beit he Cited 9 68. 4 Co. 265. * 
ſtables ma Fr diſerderly Perſons, and were Officers at 
Common E 


10 E 4. 18. a. 3H J. 5,4. 


A265. 
— diſorderly Perſons but ſuſpi- 


22 EA 135. Ang: ut only 


| don Fides; alſo y Ed 3. 14. "Lamb. uſt. fol. 12. 13 H 


7. 110.0 And we muſt rely on theſe 3 becauſe the 
Special Verdict her to be a ſuſpicious: Perſon; 
and it being found," that ſhe Was a 1 ſpicious Perſon, 
Bray had [Anchoriry t ſeiſe her, 5 

It will be objected to me. that be bel Conſtable of 
Sel! Foo ge er 
une Delins i in 'St.*Paull's Covent*Garden.. e 

To which it may be anſwered, that the Stat. 27 
Fad in the Special Verdict, has relative Words to oy 


of London; and by Cuſtom of that City, any Conſfahle wit 


in that City may exerciſe this Authority throughout the Ci. 
ty; and tho Conſtables are not named in the Statute, yet 


other Peace Officers being named, he ſhall be comprehend- 


ed: rhe deere be e afar ren re toro 
mentioned, yet it may extend to others; as che Stat. De 
Cireunſpette agatis ; where the Billdy of Norwich j6 ory 
named, yet all other Biſhops are comprehended; and cited 
= A tit. Probibition. 2 Int. 487. 1 R. 2. & 12. Plowd. 
cm. 36. b. Tis found that they uſed to exerciſe their 
Authority all over Weſtminſter, tho they have not 

Time out of Mind; and tho in Pleading it ſhould have 
been ſet forth, yet tis well as tis in u Special Veri; and 
cited 2 Rol 699. Trin. 1 3 Car. Alon v. Gnaſb. His having a 
9 | Warrant 


Ii, Ter 1709 Anne Reg. in B. N. 5 


„ moaned ee — 


e che Commiſſioners of the Recruit AQ, does 
| « diloxderly Perſon, in Breach of 


n, 65 being between eight 
and nine at Night, and between the bal and the 
— 4 [yr bit 


5 
Bi: 
Ep 


cution of his, Office, whether here was a ſufficient Provo- 
cation to make it Manſlaughter only ? And he ſaid it 


was not; for tis found, that 4 Dekins being in Cuſtody, 
the Priſoners. all drew. their Swords and aſſaulted ' Bray, 
upon. which he ſhewed his Staff; and ſo if there was no 
Provocation, tis Mutder, for the Law implies Malice; 
and cited Hale 45. 3 Lift. 52. If 4. Dekins had reſiſted 
herſelf, and killed the Conſtable, it had been but Man- 
{laughter ; otherwiſe as in this Caſe, where a Stander-by 
bs 6 es ſuffer Damage 
Words w. 2 nia? r 
3 * . 


to make it Manſlaughter, as in Keil. 55. much leſs a 


Wrong done to a Stranger; becauſe not ſo great a Provo- 
in 


cation; ſo that to nem pri nee e 
the Provocation;z as if a Man break Cloſe, and I with 
a Stake beat his Brains out, tis tis Mander ; as was held in 
e's Caſe, Keil, 132. And there mult be an open 

ie een Hot ares W wor 
He he ex opkin Huggitt's' Cale would be 
cited againſt . him; but this Caſe is different from that, 
fx hee hi rates cial nd deter /n Sight ofthe 
Warrant; but in this Caſe, the very fitſt Act was an Aſ. 
ſault upon the Conſtable 3 their Swords were drawn, and 
an attual Fighting, which increaſes the 'Proyocation ; but 
here was an, Aſſault upon the Perſon killed before a Blow 
NN but 
here was a known Perſon of the Law: 80 upon. theſe 


* he ſubmitted it, 1. urn he wus in — 
en rr 


e 
be anſwered, 8 


. 
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EE Hi, Tanning Fam Reg. in BR. 
ibs Offi: ir be was wot yer ber nas no fff 
Pravocation. . . 2 4 Niah 
Mx. Pengelly econtra — fl - Primary thai tha 
r . Conſtable Was fiot 2 known! Officer; for that no Autho- 
— rity Nas: eee ee e eee 
| aer ur Bat, De Gr gut or the Sta 
e: of Weſt. 44 he”; Fo arden' of the Hur; but 
ly a m_— Juriſd given to particular Perſons, 
from whom the Conſtable had 3 no Warrant; but this Wur- 


r give a Juriſdiction 
to the Conſtables to 4 ol dhe the Giry, - yet in Weſtmin- 
e ce is no ſuch Cuſtom. The Special Verdict finds, 
that ſuch a Cuſtom has been uſed in We „but 
does not ſay, Time out of Mind; and the Act of 2 be- 
ing here found, makes it plain that they do not pretend to 
ſuch a Cuſtom Time out of Mind. In Hill. 1 1 Will. z. 

v. Chanaller, tis ſettled, thut à Conſtable cannot DTS 
his Precinct. Bat « JuftideroP the Peate; by his Wü, 
may appoint a Conſtable by Name to execute it any where 
within the Juriſdiftion. of the Juſtice of Peace. 

It does not-appear, that they were ©. FO 
bogen or ehis particular Place or County; but tis only 
aid, they were duly appointed Commalgoners; and by 
the Af, the Execution of their Warrant is reſtrained'to 
particular Officers within the 'Juriſdiction'; and in this 
Caſe there was a particular ble of Covent-Garden, ſo 
that there was no Failure of Juſtice; and therefore the Con- 
ſtable here uſuped an Authority, and conſequently was a 
Treſpaſſer to all People he took up. But ſuppoſe he was a 
lawful Officer, yet that will not juſtify acting beyond his 
Authority; yes e leponll 7 Lito 
cruit Warrant; and tho exOfficio, if he {ces Perſons 
ing, he may reſtrain them, or take up ſuſpicious 
yer. che raking. this: Woman i, nor l. for ſhe was 


walker, as is uſual in thoſe Caſes, Hern's Pleader 3 92, 488, 
E 154 „* * Precedents 218, 111, 522. 


1 


dean was given by the Commiſſioners of the Recruit AQ; 


very. decent at the Time, and 4 no Cauſe of 
Suſpicion: But they ſhould have found her to be a Night- 


. «4 4 


drm e N an 


—— — —— — — 


th 


taking u a Gulpicious Peron, it muſt appear Fi 
Sha ls by ENT % 4 Felony” done; 

the Cauſe of Suſpicion is travetfable.” 12 C. 92, Kiss. 
2 Roll Abr. 36, 390% 59, 2 N 572, 17 1 . 118, 
22 1. Vent. 12. Bre Commiſſion, PE 3. 

- 1 che Conſtable ud de aner be wk . 73 
dual Breach of the Pedte} mdidted, and is Tits 
ble to all the Conſequences ++ kh where the Officer 


is kilt'd in the Execution of his Office, 1 | 


der. C. Car. r * "Hale 56, 4 
But in this Caſe welt "2 


not been Murder, wc a fs killing an Aiſtine: © * 
As to the Provocatiom; tis 'fotind, that th did not 


| ſee the firſt Arreſt; but they ſee Her undef R nt, and 


Bray was cofititiving” the Treſpafs; "hi oy chi 
they came to reſcue the Woman who was unduly 
trained; and their ſeeing her under Reftriint fie of all 
implied Malice ; finee tis not found, that they were u 


r 


ous 
There v in the Statute of Stabbing, bing Ja f. 6. S. 4 re- 
markable Paſſage to this th od 6 ilk 467. Keil 
136. [4 
Ihe Conflable 
Buſineſs, But chey drew their Swords, not imagining he 
had any fuch Authority; and 2s to their Treſpaſs growing, 
more and more outragious; Anſw. So did the Provocation 
The Point they went upon in Hopk. Huggitt's Cafe, was 
apa the mgm, 3: the Liberty of the Subject; and tho” 
it was objected by Mr. Raymond, that there was Fighti 
yet that 1s not to the Purpoſe'; for in Mawgridee's Gals 
the firſt ' A of Violence being done by Mawgridee, it was 
held Murder, notwitiftending the Reſiftance that Cope 
made. Nil 136. 
II there was no original Malice apainft Bray, there could 
be no derivative Malice to Dent, who came to his Aſfiſtance; 
for where there is no Malice in the Principal, it cannot E- 


gredere perſonam. Hale 1 50. Dyer 128. Countels of Sallsbury's 
Cale. 


1. 
Had been kill'd, 2 ohh 


; | 
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